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defendant,

hereinafter: the State,
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1 What is this case about?

1.1.

1.2.

1.3.

This action initiated under the Settling of Large-scale Losses or Damage (Class Actions) Act concerns
the questions of whether:

a. the State has taken sufficient timely and appropriate measures to protect the inhabitants of Bonaire
from the effects of climate change (adaptation), and

b. whether the States climate policy complies with the equitable contribution it must make under the
United Nations Climate Convention and the ensuing Paris Agreement. These stipulate that countries
worldwide must take measures to limit global warming to less than 1.5 °C compared to pre-
industrial levels by the end of this century (mitigation).

Greenpeace is acting for the inhabitants of Bonaire in this case and believes that the State is not
taking sufficient mitigation and adaptation measures to protect the inhabitants of Bonaire. According
to Greenpeace, the State is therefore failing to fulfil its obligations under the European Convention for
the Protection of Human Rights and Fundamental Freedoms (ECHR) and the International Covenant on
Civil and Political Rights (ICCPR). Furthermore, the State offers the inhabitants of Bonaire less
protection against climate change than the inhabitants of the European Netherlands and, according to
Greenpeace, does not take sufficient account of the right of the inhabitants of Bonaire to experience
and practise their own culture. According to Greenpeace, all this is unlawful towards the inhabitants of
Bonaire.

The State believes that it is doing enough for the inhabitants of Bonaire in the areas of adaptation and
mitigation. The State argues that it is not taking fewer measures for the inhabitants of Bonaire, but
rather different measures that are specifically tailored to the situation in the Caribbean, which differs
from that in the European Netherlands. In terms of mitigation, the State points out that it has
considerable policy-making discretion and that the court cannot frame policy on its behalf; the State
also points out that the Netherlands is already doing more than many other countries and cannot be
held solely responsible for the global problem of climate change.

1.4. The court finds that the State has failed to fulfil its positive obligations under Article 8 of the ECHR

towards the inhabitants of Bonaire, because the mitigation and adaptation measures as a whole taken
by the competent authorities in relation to the inhabitants of Bonaire do not meet the obligations that
the State has assumed in a UN context.

The parties to the UN Climate Convention have deliberately designed a system in such a way that
countries can be held individually responsible for a part of the global problem of climate change. The
argument that the Netherlands and/or the EU is doing proportionally more than other countries is not
decisive in this system, simply because countries are expected to contribute according to their ability
and taking into account their historical emissions. The Netherlands and the EU both have considerable
financial capacity and a significant share of historical emissions.

1.5. In addition, the State took mitigation and adaptation measures for the inhabitants of Bonaire much

later and less systematically than for the inhabitants of the European Netherlands, even though it had



been known since at least the early 1990s that:

a. a) Bonaire would experience serious negative consequences of climate change earlier than the
European Netherlands, and

b) the local authorities on Bonaire did not have sufficient personnel, resources and specialist
knowledge to counter those serious negative consequences.

The State has failed to offer sufficient explanation why measures for the inhabitants of Bonaire were
taken later and less systematically than for the inhabitants of the European Netherlands. It is clear
that the circumstances on Bonaire are different from those in the European Netherlands and therefore
require a customised approach; however, those circumstances point precisely to the need to take more
mitigation and adaptation measures earlier.

The court therefore finds that the State has also violated the prohibition of discrimination in Article 14
of the ECHR and Article 1 of the Twelfth Protocol to the ECHR. This too is unlawful towards the
inhabitants of Bonaire.

1.6. Contrary to how Greenpeace has constructed its claims, the mitigation and adaptation measures
cannot be assessed separately from each other; the assessment framework set out in the
KlimaSeniorinnen judgment consists of an overall assessment of all measures taken within a member
state. Not every viewpoint that can be challenged in that overall assessment constitutes an individual
violation of the ECHR and/or an unlawful act. The declaratory decisions that Greenpeace has sought
are therefore only partially admissible.

1.7. The State has considerable policy-making discretion in choosing the measures it will take to fulfil the
obligations it has assumed in the UN context. The court therefore orders the State to take effective
measures to fulfil its UN obligations in a timely manner, but does not issue any orders as to how
exactly the State should do so. That choice is reserved for the other powers within the trias politica.

1.8. Finally, the court notes that the parties to the ECHR have considerable freedom in making choices
about their own constitutional structure. The downside of this freedom is that the parties cannot use
difficulties arising from their chosen constitutional structure as a defence against citizens who complain
about violations of their human rights. The court therefore assessed whether all the whole range of
climate measures taken by the competent authorities vis-a-vis the inhabitants of Bonaire comply with
the ECHR requirements; the State bears ultimate responsibility for this overall picture. This does not
mean that only the State has failed in the internal relations between (the authorities of) Bonaire and
the State which are governed by the Charter for the Kingdom of the Netherlands, the Dutch
Constitution and the Public Bodies (Bonaire, Sint Eustatius and Saba) Act. Whether other levels of
government have also failed to fulfil their obligations was not under consideration in these
proceedings.
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3 The proceedings following the interim judgment on admissibility

3.1. The following documents were added to the case file after the interim judgment of 25 September
2024:
- the statement of defence of 9 October 2024 with exhibits 1 to 45,

- the parties procedural proposal of 23 October 2024,
- the courts notice regarding the procedure of 24 October 2024,
- the statement of reply and amendment of claim of 12 February 2025 with exhibits 80 to 110,

- the rejoinder of 18 June 2025 with exhibits 46 to 70,
- the deed of submission of exhibits 111 to 141, also deed of amendment of claim, received on 12
September 2025,

- the notice on behalf of the State received on 17 September 2025,
- the document containing exhibits 71 to 85 of the State, received on 19 September 2025,
- the document containing exhibits 142 to 147 of Greenpeace, received on 29 September 2025,

- the request from Greenpeace to deliver the judgment during a hearing and via livestream, received
on 28 November 2025.

3.2. A hearing schedule was drawn up for the oral proceedings on both hearing days in consultation with
the parties. The court also asked the parties a number of questions in advance, with the request that
they answer these in their pleadings during the oral proceedings.

3.3. The oral proceedings took place on 7 and 8 October 2025 and were broadcast via livestream. The
parties appeared, accompanied by their attorneys-at-law. The attorneys-at-law presented their
arguments on the basis of written pleadings, which were added to the case file. Three residents of
Bonaire made statements, which were also added to the case file. The parties answered questions
from the court and were able to respond to each other.

3.4. The court drew up a report of what was discussed during the hearing. Due to the special nature of this
case, the report will be sent to the parties at the same time as the judgment.

3.5. Finally, the date of delivery of this judgment was set.

4 Facts and background

4.1. From 1954 until 10 October 2010, Bonaire was part of the Netherlands Antilles. The Netherlands
Antilles was a separate country within the Kingdom of the Netherlands (hereinafter: the Kingdom).1
Since 10 October 2010, Bonaire has been part of the country of the Netherlands. Bonaire is governed
locally by the Public Body of Bonaire (hereinafter: the OLB). The OLB has an administrative structure
similar to that of a municipality (see Chapter 7 for more details).

a. Bonaire as a small island
4.2. Bonaire is the largest and southernmost island of the Caribbean Netherlands. The island is located on
the leeward side of the Caribbean at some 90 kilometres from the coast of Venezuela. Bonaire has a

surface area of 288 km?2 and approximately 26,000 inhabitants.

4.3. The island is relatively flat and consists mainly of coral limestone. In the northwest, the island boasts
a hillside landscape with the Brandaris as its highest point (241 metres). The south of Bonaire is



considerably lower. Here you will find the salifias (salt lakes) in the southwest and the mangrove
forests (Lac Bay) in the southeast. The capital, Kralendijk, is located on the west coast of the island.
Two kilometres off the coast of Kralendijk lies the uninhabited coral island of Klein Bonaire.

4.4, Important pillars of Bonairean culture are fishing and agriculture on kunukus (farms); many cultural
festivals are closely linked to these activities. Much of the important material cultural heritage is
located in the low-lying areas. This includes the slave huts the only tangible monuments from the
slavery period which are located near the coast.

4.5. Many inhabitants of Bonaire live in poverty due to low incomes and the high cost of living on the
island. Bonaires economy is largely driven by tourism. Approximately 75% of tourists come to dive
around the coral reefs.

i. Vulnerability of small islands

4.6. The Intergovernmental Panel on Climate Change (IPCC) is a United Nations (UN) organisation
established in 1988 to provide governments with scientific information that can be used in developing
climate policy. To this end, the IPCC periodically publishes Assessment Reports (AR).2 These reports,
which are the result of collaboration between thousands of scientists from various disciplines around
the world, reflect all the knowledge on climate that is currently available. The reports are produced
after an extensive process involving multiple review rounds in which external experts and national
governments can check everything and provide comments.

4.7. As early as 1990, in AR1, the IPCC mentioned in several places that and why small islands are
particularly vulnerable to the negative effects of climate change.3 This is mainly due to their location,
small size, and their high economic dependence on tourism and imports. Since 1995, starting with
AR2, the IPCC has devoted a separate chapter in its Assessment Reports to small islands and their
particular vulnerability to the effects of climate change.4 This vulnerability has also been noted by
other bodies, specifically with regard to islands in the Caribbean.5 In 2022, the Secretary-General of
the United Nations designated the Caribbean islands as the ground zero of the global climate crisis.6

4.8. In its latest report (AR6), the IPCC identified eight key risks that negatively affect the liveability of
small islands:7

. loss of biodiversity and ecosystems in the sea and on the coast;
. flooding of coral islands;

. loss of biodiversity and ecosystems on land;

. uncertain access to water;

. destruction of homes and infrastructure;

. degradation of public health and well-being;

. economic decline and loss of livelihoods;

8. loss of culture and heritage.
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4.9. The IPCC studies also show that the negative effects of climate change and poverty reinforce each
other.8

ii. Research for Bonaire

4.10. Scientific research into the effects of climate change on Bonaire specifically began several years ago,
primarily with research by the Royal Netherlands Meteorological Institute (hereinafter: KNMI), which
concluded in 20179 that Bonaire, Sint Eustatius and Saba (hereinafter collectively referred to as the
BES islands) are highly vulnerable to climate change and that the coral reefs on Bonaire are
threatened by sea level rise in combination with ocean acidification and warming.

4.11. In the same year, scientists from Wageningen University & Research (hereinafter: WUR) observed
that the effects of climate change on nature and biodiversity on the BES islands will be highly



unfavourable. They specifically mention the loss of coastal habitats and coral bleaching.10 The
research was commissioned by the Ministry of Economic Affairs as part of the policy support research
theme Caribbean Netherlands.

4.12. The Institute for Environmental Studies at VU Amsterdam (hereinafter: IVM) conducted research on
behalf of Greenpeace into the consequences of climate change for Bonaire. The findings of this

research were published in September 2022 in the report The impacts of Climate Change on Bonaire.

4.13. The KNMI draws up annual climate scenarios for the European Netherlands. In the 2023 scenario,
the KNMI also focused on the BES islands.

b. Consequences of climate change for Bonaire

4.14. The KNMI developed four climate scenarios for Bonaire in KNMI23: high emissions, dry (Hd), high
emissions, wet (Hn), low emissions, dry (Ld) and low emissions, wet (Ln). In all these scenarios, the
temperature and wind speed on Bonaire increase, while the annual amount of precipitation on Bonaire
decreases to a greater or lesser extent or remains the same, depending on the scenario. The KNMI
notes that sea level rise poses a particular threat to low-lying Bonaire. An overview of the findings is
shown in the figure below:
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Figure 1: Climate change figures regarding sea level, temperature, precipitation and wind on
Bonairell

4.15. Scientific research into the consequences of climate change for Bonaire has not yet yielded a
complete picture of the impacts that climate change will have on the inhabitants. However, the parties
do not dispute that Bonaire is already experiencing negative consequences of climate change and that
these negative consequences will increase in the future. The sea level around Bonaire is rising,
temperatures are increasing and there is a greater chance of longer, dry periods. The following
sections identify several of the negative effects of climate change on Bonaire that are already occurring
or are highly likely to occur in the near future.

i. Temperature rise

4.16. In all four climate scenarios developed by the KNMI, the annual average temperature on Bonaire will
increase in the coming century. In 2050, the annual average temperature is expected to be between
29.3 °C (low emissions scenario) and 29.8 °C (high emissions scenario). In 2100, the annual average
temperature is expected to be between 29.2 °C (low emissions scenario) and 31.8 °C (high emissions
scenario).



ii. Sea level rise

4.17. In March 2022, the KNMI published a report on sea level rise around the BES islands.12 The report
shows that the average sea level rise around the BES islands over the last three decades is comparable
to the average global sea level rise during that period. The KNMI considers it likely that the sea level
around the BES islands will rise slightly faster than the global average in the future.

4.18. KNMI23 shows that sea levels around Bonaire are expected to rise by 14-34 cm (in the low
emissions scenario) or 16-37 cm (in the high emissions scenario) by 2050. By 2100, sea levels will
have risen by 31-78 cm (in the low emissions scenario) to 55-127 cm (in the high emissions scenario).
That upper limit could rise to 3.4 metres if uncertain processes, such as the destabilisation of the
Antarctic ice sheet, materialise before 2100.13

4.19. The KNMI14 and the IVM15 mapped out the expected future sea level rise around Bonaire in
2022/2023 based on the Shared Socio-economic Pathways (SSPs) developed by the IPCC. These SSPs
can be divided into a low emissions scenario (SSP1-2.6), a moderate emissions scenario (SSP2-4.5)
and a high emissions scenario (SSP5-8.5). The range of the potential sea level rise (in centimetres)
around Bonaire is shown in the figure below:
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Figure 2: Estimated sea level rise relative to the period 1991-2020 (KNMI) and 1995-2014 (IVM)16

4.20. The effect of the expected sea level rise is related to the altitude of Bonaire. Both the IVM17 and
HKV Lijn in Water B.V., a company which was commissioned by the Ministry of Infrastructure and
Water Management in 2024 to further map flood risks due to climate change for the BES islands,
(hereinafter: HKV)18 conclude that coastal flooding will occur in the southern part of Bonaire as a
result of the expected average sea level rise. If no adaptation measures are taken, the salifias in the
south-west of the island and the mangroves in the south-east will become increasingly flooded, and
parts of the southern and western coastline of Klein Bonaire in particular will shift further inland. HKV
has mapped out the sea level rise on Bonaire in 2050 and 2100, for both the low and high emissions
scenarios:
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Figure 3: Four flood maps of Bonaire for forecast years 2050 and 2100 (exclusively as a result of sea
level rise)19

4.21. According to HKV, there is no sea level rise in the regional risk profile for the current climate.
According to the KNMI23 scenarios, sea level rise will amount to 27 cm in 2050 and 85 cm in 2100.
The resulting flooding will fall into the limited impact category (< 5% affected) in 2050 and the
significant category (5-10% affected) in the forecast year 2100.

4.22.



The IVM has mapped out the southern coastline of Bonaire in 2150 in the various emission scenarios:
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Figure 4: Future coastline of Bonaire in 2150 for three IPCC climate scenarios20
iii. Flooding due to tropical storms/hurricanes and extreme precipitation

4.23. The risk of flooding due to heavier storms and extreme precipitation on Bonaire is also increasing,
partly due to climate change.21 In 2013, the OLB, in collaboration with the Haaglanden Safety Region,
drew up a risk profile for Bonaire, which identifies flooding due to heavy rainfall and flooding due to
tropical storms as risks. The report emphasises that such flooding could have a very serious impact on
the island22

4.24. In 2016, HKV conducted a quick scan to assess the water safety situation on the BES islands23,
looking at the risks and consequences of flooding from the sea and flooding as a result of extreme
rainfall. HKV updated this quick scan in 202424 based on new knowledge and models, including the
expected effects of climate change under various emissions scenarios. Regardless of the emissions
scenario, HKV estimates the impact of flooding from the sea caused by a hurricane or tropical storm in
the current climate and in the forecast year 2050 as severe (10-25% affected) and in the forecast year
2100 as very severe (25-50% affected).

Flooding as a result of extreme precipitation that is probable (a probability of 2-20 per year) or highly
probable (a probability of 1-2 per year (probability category) fall into the 'severe' impact class in both
the current climate and in the 2050 and 2100 forecast years. The impact of both flooding due to
extreme precipitation that is possible (a probability of 20-200 per year) and extreme precipitation that
is improbable (a probability of 200-2000 per year) is very severe.25

iv. Consequences for public health

4.25. The parties agree that climate change has negative consequences for public health on Bonaire and
that rising temperatures increase the risk of heat-related illnesses. The exact extent of the impact of
climate change on health is difficult to predict. For Bonaire, little information is available about the
possible development of climate-related health and disease risks on the island. However, the IVM has
conducted research into the effects of climate change on public health on Bonaire.26 The IVM has
concluded that climate change on Bonaire will highly probably elevate the risk of physical and mental
disorders due to heat-related stress and food insecurity, and will lead to an increase in diseases
transmitted by vectors (such as mosquitoes). Damage to infrastructure will also have a negative
impact on the accessibility of healthcare.27



4.26. Research conducted by the international research project Global Commons Alliance28 shows that
people thrive best at temperatures between 13 and 27 °C and that exposure to temperatures outside
this so-called human climate niche has adverse effects on human health and well-being. The annual
average temperature on Bonaire is currently 28.5 °C (see Figure 1 above), which is higher than the
upper limit of the human climate niche.

v. Consequences for nature

4.27. Recently, the WUR29 determined that nature on the BES islands is in moderate to very poor
condition. In addition to invasive species and stray livestock, climate change is one of the most
significant threats to the mangrove forests, the salifias, the coral reef and other natural habitats on
and around Bonaire. It is therefore also one of the most significant threats to biodiversity in the
Caribbean Netherlands.30

vi. Consequences for culture

4.28. The IVM has conducted research into the consequences of climate change for cultural heritage on
Bonaire.31 Much of Bonaires tangible heritage including the slave and fishermans huts, the lighthouse
and the salt pans is located in the low-lying coastal areas in the south of Bonaire and is vulnerable to
permanent inundation due to sea level rise, storms and extreme weather. The IVM has found that
climate change also poses a threat to Bonaires intangible heritage, including traditional fishing and
agriculture.

4.29. Until about 50 years ago, Bonaire was a virtually self-sufficient island where the inhabitants obtained
their food from traditional fishing and small-scale, local agriculture and livestock farming. Currently,
Bonaire is 99% dependent on imported food. Another factor is that the population of Bonaire has
grown significantly over the past fifteen years.32 In addition, agriculture is becoming increasingly
challenging due to the increasing drought on the island; there are also fewer fish, partly due to the
warming and acidification of the seawater and the resulting damage to the coral.33

vii. Consequences for tourism and the economy

4.30. Many people on Bonaire live in poverty. People living in poverty are particularly vulnerable to the
effects of climate change because they lack the resources to protect themselves against heat, extreme
weather and flooding. In addition, climate change can lead to more poverty. The economy on Bonaire
is heavily dependent on tourism; many tourists come to Bonaire to dive and see the coral reefs, and
the mangrove forests are also popular among tourists. The preservation of the coral reefs and
mangroves is therefore of great importance to the Bonairean economy. Climate change is one of the
threats to the coral reef and mangroves, in addition to the process of siltation due to sediment
deposits and the pressure of increased tourism.

viii. Consequences for infrastructure

4.31. In addition, material damage is also expected to materialise due to climate change. Much of the key
infrastructure and buildings are located on the coast and in the low-lying areas of Bonaire. Research by
the IVM shows that Bonaire

will be vulnerable to flooding due to sea level rise and storms in the future. The IVM has conducted
research into the expected damage to infrastructure and buildings on Bonaire.34 This shows that even
in the most positive climate scenarios, the expected damage to buildings on Bonaire in the future
(2050 and 2150) will amount to millions of dollars.

c. Global developments in the field of climate



4.32. In this case, it is not in dispute that man-made climate change poses real risks to humans worldwide
and that the risks associated with climate change are already materialising in more and more places
around the world.

4.33. In 2022, the global average temperature was already approximately 1.2 °C higher than in the pre-
industrial era.35 This temperature increase is largely due to human-caused greenhouse gas
emissions.36

4.34. A large part of these emissions is the result of the combustion of fossil fuels, which releases the
greenhouse gas carbon dioxide (CO2). Approximately half of these CO2 emissions will still37 be
absorbed by forests, wetlands and oceans (known as carbon sinks) in the next thirty years. The rest of
the CO will remain in the atmosphere for hundreds to thousands of years, acting as a type of heat-
trapping blanket around the Earth.

There are also other greenhouse gases, such as methane, nitrous oxide and fluorinated gases. These
gases have a (much) stronger warming effect than CO and are not absorbed by the carbon sinks. The
amount of these other greenhouse gases in the atmosphere is also increasing and contributing to
further global warming, although the warming effect of these gases lasts for a shorter period than that
of CO.

4.35. A further rise in the average global temperature could have extremely harmful consequences
worldwide. These include extreme heat, extreme drought, extreme precipitation, rising sea levels due
to melting polar ice sheets and glaciers, warming oceans, floods and hurricanes. These harmful
consequences are occurring with increasing frequency worldwide. The rise in the average global
temperature poses a serious threat to ecosystems, food production systems and the people who
depend on them.38 It is also clear that a sustained rise in temperature can lead to climate tipping
points, which suddenly accelerate the process of climate change. When a tipping point is reached, the
climate will change abruptly and dramatically in parts of the world. This may threaten the lives, health,
well-being and living environment of many people worldwide, and also in the Netherlands.39

4.36. In recent years, scientists and politicians worldwide have jointly concluded that the negative
consequences of climate change are even more extreme than previously thought. The adverse
consequences for humans are shown in the figure below:40
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Figure 5: The adverse impacts of human-caused climate change will continue to intensify

4.37. Originally, the UN member states (including the Netherlands) formulated the joint goal of limiting
global temperature rise to well below 2 °C and preferably to 1.5 °C. Due to the increasing number of
disasters caused by extreme weather conditions and based on further research results, the UN
member states have decided that global warming must be limited to a maximum of 1.5 °C.41 It then
became clear that the global average temperature had already risen by more than 1.2 °C of that 1.5
°C and that the temperature was rising at an ever-faster rate.42 Moreover, it has become apparent
that countries have so far taken fewer measures than they previously promised, resulting in a backlog
in reducing emissions (in other words, more needs to be done now in less time).

4.38. For all these reasons, the member states of the UN have agreed that greenhouse gas emissions
must be reduced more significantly. In the following chapters, the court discusses the agreements to
reduce greenhouse gas emissions to which the Netherlands has committed itself, both internationally
(Chapter 5) and nationally (Chapter 6).



5 Relevant treaty law

a. UN treaty law
i. UN Climate Convention 1992

5.1. The United Nations Framework Convention on Climate Change (UNFCCC) (hereinafter: the UN Climate
Convention) of 199243 forms the basis for the UN agreements on reducing greenhouse gas emissions
referred to below. The vast majority of the international community 198 countries, including the
Netherlands has ratified this convention.

5.2. The aim of the UN Climate Convention is to stabilise greenhouse gas concentrations in the
atmosphere at a level that prevents dangerous human interference with the climate system. This level
must also be achieved in time, i.e. within a timeframe that allows ecosystems to adapt naturally to
climate change. This will safeguard food production and ensure that economic development remains
sustainable.44

5.3. All member states of the UN Climate Convention are committed to protecting the climate system for
the benefit of current and future generations. It has been agreed that rich, developed countries will
take the lead in combating climate change and its adverse effects, because they contributed more to
greenhouse gas emissions in the past and, partly as a result, now have more resources at their
disposal than less developed countries.45 These rich countries, including the Netherlands, are listed in
Annex I to the UN Climate Convention; the court refers to this group of countries as Annex I countries
below.

5.4. The member states have agreed to take precautionary measures to anticipate, prevent or mitigate the
causes of climate change and to limit the adverse effects of climate change. Climate policy and
measures must take into account the various socio-economic contexts, be comprehensive and cover all
economic sectors and (the adaptation of) all relevant sources, sinks and reservoirs of greenhouse
gases.46

5.5. Furthermore, member states should cooperate in preparing for adaptation to the effects of climate
change. They must draw up and implement appropriate and integrated plans for the management of
coastal areas, water resources and agriculture, and for the protection and restoration of areas affected
by drought, desertification or flooding.47 They must also take climate change into account in their
policies and actions in the social, economic and environmental fields. Annex I countries must assist
developing country member states, as they are particularly vulnerable to the adverse impacts of
climate change, by supporting their adaptation costs.48

5.6. When formulating all their climate policies and taking climate measures, member states must use
appropriate methods, for example by carrying out environmental impact assessments at national level.
Member states are expected to promote scientific, technological, technical, socio-economic and other
research to remove the remaining uncertainties about the causes, consequences, extent and
progression of climate change.49

5.7. Although there is much uncertainty in climate change predictions particularly regarding its
progression, extent and regional patterns the member states have agreed in the UN Climate Change
Convention that they may not use these uncertainties as an argument for postponing action.50

5.8. The Conference of the Parties (hereinafter: COP) is the highest decision-making body within the UN
Climate Convention.51 Almost every year, the COP organises a climate conference where member

states take joint decisions and formulate new policies

5.9.



The member states of the UN Climate Convention must draw up national inventories of anthropogenic
greenhouse gas emissions by source and removals by type of carbon sink. They must also use
comparable calculation and administration methods agreed by the COP to ensure that the data are
comparable. The inventories must be updated periodically, made public and made available to the COP.
Member states must also draw up national programmes with measures to mitigate climate change,
focusing on emissions by source and removals by type of carbon sink for all greenhouse gases, and
must periodically review and update their own policies and practices.52

5.10. Finally, member states have recognised the importance of involving citizens and civil society
organisations in efforts to mitigate the negative effects of climate change. The member states have
therefore agreed to ensure that the wider public has access to information on climate change and its
effects, in order to enable broad participation in combating climate change and its impacts.53

ii. Kyoto Protocol 1997

5.11. During the third COP climate conference (COP3) in Kyoto, Japan, the member states of the UN
Climate Convention reached agreement on the Kyoto Protocol.54 This protocol entered into force on 16
February 2005.55 Among other things, the protocol set new, more specific reduction targets for the
period 2008-2012. For Annex I countries such as the Netherlands, the following requirements were
established:

“"Article 3 Kyoto Protocol

1. The Parties included in Annex I shall, individually or jointly, ensure that their aggregate
anthropogenic carbon dioxide equivalent emissions of the greenhouse gases listed in Annex A do not
exceed their assigned amounts, calculated pursuant to their quantified emission limitation and
reduction commitments inscribed in Annex B and in accordance with the provisions of this Article, with
a view to reducing their overall emissions of such gases by at least 5% below 1990 levels in the
commitment period 2008 to 2012.

0"

Cancun Adaptation Framework 2010

5.12. During COP16 in Cancun, Mexico, the member states noted that the effects of climate change were
already becoming tangible worldwide in the form of changes in average temperature, shifts in seasons,
an increasing frequency of extreme weather events and the start of slow onset events56. They
concluded that the faster the climate changes and the longer adaptation efforts are delayed, the more
difficult and expensive it will be to tackle climate change. The member states therefore decided to
establish the Adaptation Committee. This committee oversees the implementation of the Cancun
Adaptation Framework57 and provides knowledge and technical support to the member states.

5.13. In the Cancun Adaptation Framework, the member states paid particular attention to developing
countries and the particularly vulnerable people in the world, as they were already experiencing the
negative effects of climate change at that time.

iv. Paris Agreement 2016

5.14. On 22 April 2016, the twenty-first conference of the COP (COP21) led to the Paris Agreement.58
With this Agreement, the member states wanted to improve the goals and implementation of the UN
Climate Convention, including by:

a. keeping the rise in global average temperature well below 2 °C relative to pre-industrial levels and
continuing to strive to limit the increase to 1.5 °C, as this would significantly reduce the risks and
consequences of climate change;

b. enhancing the ability to adapt to the adverse impacts of climate change and promoting resilience to
climate change and low-carbon development in a manner that does not jeopardise food production;



and
c. aligning financial flows with a pathway towards low greenhouse gas emissions and climate-resilient
development.

These agreements must be implemented on the basis of equity and the principle of common but
differentiated responsibilities and capabilities, taking into account different national circumstances.59

5.15. All member states must in any case strive to ensure that the global greenhouse gas emissions is
reached as soon as possible and that emissions are subsequently rapidly reduced in accordance with
the best available scientific knowledge. In concrete terms, a balance between greenhouse gas
emissions and capture/storage must be achieved in the second half of this century, i.e. from 2050
onwards. The guiding principles in all of this are equity, sustainable development and efforts to
eradicate poverty.60

5.16. In order to achieve the goal of the Paris Agreement, all member states must make ambitious efforts
and also publicly report on these efforts. The Agreement describes how efforts should be reported.

5.16.1. The Agreement gives member states considerable freedom in determining exactly what
measures they want to take as part of their national efforts; however, these national efforts must
show progress over time.61 Annex I countries must set absolute emission reduction targets for
their entire economy.62

5.16.2. In order to monitor progress on the national contributions, each member state must report
every five years on the nationally determined contributions it intends to achieve. Member states
must take national mitigation measures to achieve the targets of their national contributions.
They must also keep track of these contributions, taking into account subsequent decisions of
the COP and the results of interim reviews (Global Stocktakes).63

5.16.3. Each subsequent nationally determined contribution by a member state must reflect the
highest possible level of ambition and go beyond the previous nationally determined contribution
it has reported.64

5.16.4. All member states must formulate long-term strategies for low greenhouse gas emission-based
development; they must also communicate these long-term strategies to the Secretariat of the
United Nations Framework Convention on Climate Change (UNFCCC).65

5.16.5. Annex I countries must take the lead by setting absolute emission reduction targets for their
entire economies.66

5.16.6. Member states must also report on their nationally determined contributions. They must do so
in a transparent, accurate, complete, comparable and consistent manner; double counting must
be avoided.67 However, add-on mitigation benefits for example, as a result of adaptation
measures or economic diversification plans may contribute to the mitigation results that the
member states must track and report.68

5.16.7. Furthermore, msmber States must provide the following information every five years69:

a. national inventory report on anthropogenic emissions by sources and removals by sinks of
greenhouse gases, prepared using methodologies accepted as good practice by the
Intergovernmental Panel on Climate Change and agreed by the COP; and

b. the information necessary to monitor progress in the implementation and achievement of the
member states nationally determined contribution.70

The information provided should be as clear and transparent as possible in order to facilitate its
understanding. Member states agreed that this meant that communications should, where
applicable, include quantifiable information on the reference point (including, where applicable, a



base year), timeframes and/or periods for implementation, scope and coverage, planning
processes, assumptions and methodological approaches, including those for estimating and
accounting for anthropogenic greenhouse gas emissions and, where applicable, removals, and
how the member state considers its nationally determined contribution to be equitable and
ambitious, in light of its national circumstances, and how it contributes to achieving the agreed
temperature goal.71

5.17. In the Paris Agreement, the member states also made further commitments on adaptation, based on
the importance of preventing, minimising or addressing damage and loss caused by climate change.
They recognised that adaptation has local and sub-national dimensions and that it is an essential
component of the global long-term approach to climate change in order to protect people, livelihoods
and ecosystems. The member states committed to working together and taking into account the
urgent and immediate needs of countries that are particularly vulnerable to the adverse effects of
climate change.72

5.18. When taking adaptation measures, member states should follow a country-driven, participatory and
fully transparent approach, taking into account vulnerable groups, communities and ecosystems.
Adaptation measures should be based on the best available scientific knowledge, indigenous peoples
knowledge and local knowledge systems to ensure that adaptation is properly integrated into relevant
socio-economic and environmental policies and measures.73

5.19. Member states may cooperate in implementing the Paris Agreement. They may do so by concluding
an agreement and notifying the COP Secretariat of the provisions of that agreement. The agreement
must specify the emission level allocated to each participating member state within the relevant
period. Member states that are parties to such a cooperation agreement remain responsible for their
own emission levels.74

5.20. The member states of the European Union (EU) are parties to the Paris Agreement and have
concluded a cooperation agreement. The EU is also an independent party to the Paris Agreement.

v. Glasgow Climate Pact

5.21. In the climate conferences held since the Paris Agreement, the climate targets set out in the Paris
Agreement have been repeatedly confirmed and even tightened. For example, at COP26 in Glasgow,
United Kingdom, in 2020, the parties to the agreement confirmed in the Glasgow Climate Pact that the
COP:75

“I. Science and urgency

1. Recognizes the importance of the best available science for effective climate action and
policymaking;
O

3. Expresses alarm and utmost concern that human activities have caused around 1.1 °C of warming
to date,76 that impacts are already being felt in every region and that carbon budgets consistent with
achieving the Paris Agreement temperature goal are now small and being rapidly depleted;

4. Recalls Article 2, paragraph 2, of the Paris Agreement, which provides that the Paris

Agreement will be implemented to reflect equity and the principle of common but differentiated
responsibilities and respective capabilities in the light of different national

circumstances;

5. Stresses the urgency of enhancing ambition and action in relation to mitigation, adaptation and
finance in this critical decade to address the gaps in the implementation of the goals of the Paris



Agreement;
I1. Adaptation

6. Notes with serious concern the findings from the contribution of Working Group I to the
Intergovernmental Panel on Climate Change Sixth Assessment Report, including that climate and
weather extremes and their adverse impacts on people and nature will continue

to increase with every additional increment of rising temperatures;

7. Emphasizes the urgency of scaling up action and support, including finance, capacity
building and technology transfer, to enhance adaptive capacity, strengthen resilience and
reduce vulnerability to climate change in line with the best available science, taking into
account the priorities and needs of developing country Parties;

0O

IV. Mitigation

20. Reaffirms the Paris Agreement temperature goal of holding the increase in the global
average temperature to well below 2 °C above pre-industrial levels and pursuing efforts to

limit the temperature increase to 1.5 °C above pre-industrial levels;

21. Recognizes that the impacts of climate change will be much lower at the temperature
increase of 1.5 °C compared with 2 °C and resolves to pursue efforts to limit the temperature

increase to 1.5 °C;

22. Recognizes that limiting global warming to 1.5 °C requires rapid, deep and sustained
reductions in global greenhouse gas emissions, including reducing global carbon dioxide
emissions by 45 per cent by 2030 relative to the 2010 level and to net zero around mid

century as well as deep reductions in other greenhouse gases;

23. Also recognizes that this requires accelerated action in this critical decade, on the basis
of the best available scientific knowledge and equity, reflecting common but differentiated

responsibilities and respective capabilities in the light of different national circumstances and in the
context of sustainable development and efforts to eradicate poverty;

24. Welcomes efforts by Parties to communicate new or updated nationally determined
contributions, long-term low greenhouse gas emission development strategies and other
actions that demonstrate progress towards achievement of the Paris Agreement temperature

goal;

25. Notes with serious concern the findings of the synthesis report on nationally determined
contributions under the Paris Agreement, according to which the aggregate greenhouse gas emission
level, taking into account implementation of all submitted nationally determined contributions, is
estimated to be 13.7 per cent above the 2010 level in 2030;

26. Emphasizes the urgent need for Parties to increase their efforts to collectively reduce
emissions through accelerated action and implementation of domestic mitigation measures

in accordance with Article 4, paragraph 2, of the Paris Agreement;”

Sharm el-Sheikh Implementation Plan



5.22. In late 2022, the COP confirmed the above in the Sharm el-Sheikh Implementation Plan (COP27)77.
Among other things, the member states noted the following:

“I. Science and urgency

0

6. Takes note of the 2022 adaptation gap and emissions gap reports of the United Nations
Environment Programme, and recent global and regional reports of the World Meteorological
Organization on the state of the climate;

7. Reiterates that the impacts of climate change will be much lower at the temperature
increase of 1.5 °C compared with 2 °C and resolves to pursue further efforts to limit the
temperature increase to 1.5 °C;

O

IV. Mitigation

14. Recognizes that limiting global warming to 1.5 °C requires rapid, deep and sustained reductions in
global greenhouse gas emissions of 43 per cent by 2030 relative to the 2019 level;

15. Also recognizes that this requires accelerated action in this critical decade, on the basis of equity
and the best available scientific knowledge, reflecting common but differentiated responsibilities and
respective capabilities, in the light of different national circumstances and in the context of sustainable
development and efforts to eradicate poverty;

0

17. Reiterates its invitation to Parties to consider further actions to reduce by 2030 non-carbon dioxide
greenhouse gas emissions, including methane;”

5.23. The Sharm el-Sheikh Implementation Plan states the following on adaptation:78

“12. Also notes that the best available science, as well as traditional, indigenous and local
knowledge, as appropriate, should be taken into account in addressing the priority gaps and
needs referred to in paragraph 7 above and in enhancing the process to formulate and

implement national adaptation plans for developing countries;

13. Notes with serious concern the findings on adaptation gaps in the contribution of Working Group II
to the Sixth Assessment Report of the Intergovernmental Panel on Climate Change;

14. Recognizes that long-term planning and accelerated implementation of adaptation actions,
particularly in the next decade, is important for closing adaptation gaps;

15. Also recognizes that maladaptation can be avoided through flexible, multisectoral,

inclusive and long-term planning and implementation of adaptation actions that benefit many sectors
and systems;

16. Takes note of the support available to developing country Parties for formulating and
implementing national adaptation plans and recognizes the importance of scaling up this

support;

17. Encourages relevant organizations to continue coordinating support related to the

process to formulate, update and implement national adaptation plans and to continue sharing lessons
learned;



18. Notes that the process to formulate and implement national adaptation plans is crucial
to informing the assessment of progress towards achieving the global goal on adaptation,
including through the GlasgowSharm el-Sheikh work programme on the global goal on

adaptation and the global stocktake.”
United Arab Emirates Framework for Global Climate Resilience

5.24. Following the outcomes of the GlasgowSharm el-Sheikh work programme on the global goal on
adaptation, the member states (united in the COP) formulated global adaptation goals in 2023:79

10. Decides that the United Arab Emirates Framework for Global Climate Resilience includes the
following targets in relation to the dimensions of the iterative adaptation cycle, recognizing the need to
enhance adaptation action and support:

(a) Impact, vulnerability and risk assessment: by 2030 all Parties have conducted up-to-date
assessments of climate hazards, climate change impacts and exposure to risks and vulnerabilities and
have used the outcomes of these assessments to inform their formulation of national adaptation plans,
policy instruments, and planning processes and/or strategies, and by 2027 all Parties have established
multi-hazard early warning systems, climate information services for risk reduction and systematic
observation to support improved climate-related data, information and services;

(b) Planning: by 2030 all Parties have in place country-driven, gender-responsive, participatory and
fully transparent national adaptation plans, policy instruments, and planning processes and/or
strategies, covering, as appropriate, ecosystems, sectors, people and vulnerable communities, and
have mainstreamed adaptation in all relevant strategies and plans;

(c) Implementation: by 2030 all Parties have progressed in implementing their national adaptation
plans, policies and strategies and, as a result, have reduced the social and economic impacts of the
key climate hazards identified in the assessments referred to in paragraph 10(a) above;

(d) Monitoring, evaluation and learning: by 2030 all Parties have designed, established and
operationalized a system for monitoring, evaluation and learning for their national adaptation efforts
and have built the required institutional capacity to fully implement the system;

First Global Stocktake

5.25. The first interim evaluation (First Global Stocktake) was prepared for COP28 in Dubai, United Arab
Emirates. To this end, the state of affairs in 2023 in the field of climate change and the effectiveness of
the measures announced to combat it were examined.80 Key findings included that actual global
emissions were not on track to meet the Paris Agreement targets and that not all of the plans
submitted by member states had been implemented. As a result, more needs to be done than was
anticipated to limit global warming to the agreed 1.5 °C, while there is less time to achieve this.81 The
conclusion was that it is not only necessary to take ambitious (or more ambitious) measures, but also
to actually implement the intended measures

“13. Key finding 5: much more ambition in action and support is needed in implementing
domestic mitigation measures and setting more ambitious targets in NDCs to realize
existing and emerging opportunities across contexts, in order to reduce global GHG
emissions by 43 per cent by 2030 and further by 60 per cent by 2035 compared with 2019
levels and reach net zero CO2 emissions by 2050 globally.”82

viii. Advisory Opinion of the International Court of Justice

5.26. On 29 March 2023, the UN General Assembly requested the highest UN court the International Court
of Justice (ICJ) for an advisory opinion on the obligations of states with regard to climate change.83



On 23 July 2025, the ICJ published an advisory opinion84 setting out the mitigation and adaptation
obligations on UN member states. In its advisory opinion, the ICJ] explained a number of provisions of
UN law that are also relevant to these proceedings and provided further context. The court takes this
advisory opinion into account in its assessment of the claims in Chapter 8 below, where it concerns
findings on specific rules and principles. However, the considerations cited below are relevant to the
interpretation of all the rules mentioned above:

“175. () the Court notes that not all provisions of a treaty readily lend themselves to classification as
containing obligations of result or conduct, and each provision must be examined on its own terms in
light of specific circumstances. The Court recalls that obligations of conduct in international
environmental law entail an obligation to act with due diligence, requiring States parties “to use all the
means at [their] disposal” with a view to fulfilling their international obligations”.

O
208. It must be stressed that both types of obligations [obligations of conduct and

obligations of result, added by the court] may result in the responsibility of a State for breach of the
relevant obligation. While the issue of responsibility is addressed further under question (b) (see Part V
below), the Court finds it useful here to note that, in the case of an obligation of conduct, a State acts
wrongfully if it fails to use all means at its disposal to bring about the objective

envisaged under the obligation, but will not act wrongfully if it takes all measures at its disposal with a
view to fulfilling the obligation even if the desired objective is ultimately not achieved. In the case of
an obligation of result, a State acts wrongfully if it fails to bring about the result required under the
obligation. At the same time, it cannot be said that an obligation of result, such as an obligation to
“adopt national policies and take corresponding measures on the mitigation of climate change”, will be
met merely by the adoption of any policies and the taking of corresponding measures. To comply with
this obligation of result, the policies so adopted and the measures so taken must be such that they are
able to achieve the required goal. In other words, the adoption of a policy, and the taking of related
measures, as a mere formality is not sufficient to discharge the obligation of result.”85

b. European legislation on climate change

5.27. On 22 April 2016, the European Union signed the Paris Agreement and thus became an independent
party to this UN treaty, alongside its member states.86

i. European Green Deal 2019

5.28. The EU has integrated its climate plans into The European Green Deal87, which the European
Commission published on 11 December 2019. The aim of this policy programme is to transform the EU
into a fair and prosperous society, with a modern, resource-efficient and competitive economy, where
there are no net greenhouse gas emissions in 2050 and where economic growth is decoupled from
resource use. The Commission announced that it would submit a proposal for a European climate law
in March 2020, containing two binding targets for reducing greenhouse gas emissions: climate
neutrality by 2050 and a 50-55% reduction in emissions by 2030 relative to 1990 levels.

5.29. European climate legislation has its own governance structure,88 including administrative obligations
that EU member states must comply with in order to track joint efforts and report to the UNFCCC.

Among other things, member states must submit integrated national energy and climate plans and
long-term strategies, and update these every ten years.89 Member states must also submit progress
reports every two years, including on the status of implementation of their own integrated national
energy and climate plans and on forecasts. Estimated greenhouse gas inventories must be reported
annually.90

The aim is that this coordinated system will lead to greater coherence and effectiveness of the
measures taken within the EU. It would also significantly reduce complexity and administrative
burdens for member states, EU institutions and other stakeholders.91



ii. European Climate Law 2021

5.30. The European Climate Law92 came into force on 30 June 2021, in the form of Regulation (EU)
2021/1119. This regulation contains two binding targets: one for climate neutrality in the EU by
205093 and one for a net reduction in greenhouse gas emissions from the Union of at least 55% in
2030 relative to 1990.94 In doing so, the EU aims to meet the UN target of limiting global warming to
1.5 C and to make progress towards achieving the UN climate adaptation goals.95

iii. Fit for 55 package

5.31. In 2023, the EU adopted a series of legislative proposals revising all EU policy instruments necessary
to achieve the 2030 climate target. With this so-called Fit for 55 package96, the EU has reaffirmed
that greenhouse gas emissions in the EU must be reduced by at least 55% by 2030 relative to 1990
levels, and that the EU must be climate neutral by 2050. The EU has set up a Just Transition Fund to
support regions and sectors that are economically dependent on fossil fuels and that need to make
major adjustments in the transition to a green economy.

5.32. Since the aforementioned First Global Stocktake, negotiations have been underway within the EU to
set a new intermediate climate target for the EU for the year 2040. At the time of this judgment, no
new target has yet been laid down in legislation.97 The proposal on which political agreement seems
to have been reached is that CO2 emissions must be reduced by 90% in 2040 relative to 1990, with at
most 5% of the reduction in emissions being achieved by purchasing international carbon credits.98

c. Applicability of relevant treaty law on Bonaire

5.33. Article 28 of the Charter stipulates that Aruba, Curacao and Sint Maarten may, if they so desire,
become members of international organisations on the basis of international agreements entered into
by the Kingdom.

5.34. The ECHR, the Twelfth Protocol to the ECHR and the ICCPR apply to the entire Kingdom, including
Bonaire.99

5.35. The Netherlands is a member of the UN Climate Convention and the Paris Agreement, but only in
respect of the European part of the Netherlands. The explanatory memorandum to the Approval of the
Paris Agreement100 of 31 October 2016 states the following in this regard

"4.2 The Caribbean part of the Netherlands

The extension of the application of the Paris Agreement to the Caribbean part of the Netherlands
(Bonaire, Sint Eustatius and Saba) requires the extension of the application of the Framework
Agreement to the Caribbean part of the Netherlands; this is not yet the case.

In the context of a possible acceptance of the Paris Agreement for the Caribbean part, consultations
will be held with Bonaire, Sint Eustatius and Saba on how they can make an (additional) contribution
to achieving the general objective and long-term temperature goal of the Agreement. This could
include increasing the islands adaptive capacity, strengthening their resilience to (the effects of)
climate change, their mitigation plans, the necessary legislation and regulations, and the financing of
the entire package. Once the preparation of the necessary implementing legislation has been
completed, the Agreement can then apply to Bonaire, Sint Eustatius and Saba. In this context, the
necessary extension of the Framework Agreement to Bonaire, Sint Eustatius and Saba will be
included.”

5.36. The European Climate Law does not apply to Bonaire.

5.36.1.



Under EU law, overseas territories of EU member states have a special status as either overseas
countries and territories (OCTs) or outermost regions (ORs).

5.36.2. In principle, EU legislation does apply to the ORs; however, due to their great distance from
Europe, exceptions to this main rule are possible.

In principle, European Union law does not apply to the OCTs, with the exception of Parts II and
IV of the Treaty on the Functioning of the European Union (TFEU). Part II concerns non-
discrimination and citizenship of the Union; Part IV concerns the association of the OCTs. The
purpose of associating the OCTs with the EU is to promote the economic and social development
of the countries and territories (Article 198 TFEU).

5.36.3. The Netherlands Antilles and Aruba had OCT status prior to 2010. During the constitutional
reforms in 2010, it was agreed that the OCT status of the BES islands would be maintained for
the time being. This means that, in principle, European Union law does not apply to the BES
islands.

6 Relevant national climate law and policy

a. Climate law

6.1. The first Dutch Climate Act (hereinafter: the Climate Act) entered into force on 1 September 2019.
The objectives of this act were formulated as follows:

Article 2 Climate Act 2019

1. This Act provides a framework for the development of policy aimed at irreversibly and gradually
reducing greenhouse gas emissions in the Netherlands to a level that is 95% lower in 2050 relative to
1990, in order to limit global warming and climate change.

2. In order to achieve this target for 2050, the relevant Ministers shall strive to achieve a 49%
reduction in greenhouse gas emissions by 2030 and completely CO2-neutral electricity production by
2050.

3. For the purposes of this Act, greenhouse gas emissions shall be deemed to be the emissions within
the Netherlands of greenhouse gases as referred to in Article 2(b) of the Monitoring Mechanism
Regulation.

6.2. On 14 February 2023, the House of Representatives approved an (amended) proposal to amend the
Climate Act, thereby implementing the European Climate Law. The amendments to the Climate Act
came into force on 22 July 2023.

6.3. Article 2 of the Climate Act now reads as follows:

1. This Act provides a framework for the development of policy aimed at irreversibly and gradually
reducing greenhouse gas emissions in the Netherlands in order to limit global warming and climate
change, whereby the Netherlands, in accordance with Article 2, first paragraph, of the European
Climate Law:

a. reducing net greenhouse gas emissions to zero by 2050 at the latest,

and



b. strives for negative greenhouse gas emissions after 2050.

2. In order to achieve this target for 2050, the relevant Ministers shall strive to achieve a 55%
reduction in greenhouse gas emissions relative to 1990 by 2030 and completely CO2-neutral electricity
production by 2050. They will also take appropriate measures to ensure that the Netherlands complies
with the reduction obligations under Article 4(1) of the European Climate Law and the binding EU legal
acts adopted to implement it.

3. For the purposes of this Act, greenhouse gas emissions shall be deemed to be the emissions within
the Netherlands of greenhouse gases from sectors and sources and the removal per sink included in
the national greenhouse gas inventories in accordance with Article 4, first paragraph, under a, of the
United Nations Framework Convention on Climate Change (Treaty Series 1992, 189).

6.4. Under the Climate Act, a climate plan must be drawn up once every five years. The first climate plan
covered the period 2021-2030 and the current climate plan covers the period 2025-2030.101

6.5. The accountability mechanism of the Climate Act is included in Chapter 3 of the Climate Act. Article 6
stipulates that the Netherlands Environmental Assessment Agency (PBL) must publish an annual
Climate and Energy Report (KEV). The KEV is a scientific report on the consequences of the climate
policy pursued in the previous calendar year. It is a policy-neutral, factual representation of the state
of climate policy, showing whether the climate targets can be achieved with the established and
proposed climate policy. The KEV makes it clear whether additional measures are necessary to achieve
the climate targets. The KEV is presented to parliament annually, at the same time as the Policy
Document on Climate Change. Before the policy document is presented to parliament, the Advisory
Division of the Council of State issues its advice. If the KEV and the policy document show that
additional measures are needed to achieve the climate targets, a process is set in motion to prepare
decision-making on additional measures.

6.6. In the KEV 2025102, the PBL has concluded that it is “highly unlikely”, with a probability of less than
5%, that the Netherlands will achieve the statutory climate target of a 55% reduction in emissions by
2030.

6.7. In its advice on the draft Climate and Energy Report 2025, the Advisory Division of the Council of
State noted the following:103

“Based on the draft report and the KEV 2025, also viewed in relation to the estimates of previous
years, the Division notes that, in broad terms, the Netherlands is making little progress towards
achieving the 2030 targets when it comes to meeting its climate targets.

This stagnation effectively means that there has been a regression, because greater steps will have to
be taken in the future to still be able to achieve the climate targets.”

b. Climate adaptation; European Netherlands

6.8. Since 1992 (the year in which the UN Climate Convention was concluded), the State has been
engaged in implementing climate adaptation measures for the European Netherlands. Since then, the
State has reported to the UNFCCC every four years on its mitigation and adaptation measures in a
National Communication.

6.9. In its eighth National Communication to the UNFCCC104, the State outlined the steps it took between
2006 and 2022 in the field of climate adaptation in the European Netherlands. These include the
following actions:

2006 KNMI climate scenarios 2006
2006-2011 Spatial Adaptation to Climate Change Programme (ARK)



2007 National Adaptation Strategy Make Room for Climate
2008-2014 Research Programme Knowledge for Climate
2010-2014 Start of the Delta Programme (preparatory phase)
from 2010 Presentation of annual update of the Delta Programme
2014 Start of implementation phase of the Delta Programme
2014 KNMI climate scenarios 2014

2016 National Climate Adaptation Strategy (NAS 2016)

2018 NAS Implementation programme 2018-2019

2021 KNMI Climate Alert

2022 Final report on evaluation of NAS

6.10. In 2012, the Netherlands Court of Audit determined that the climate adaptation policy for the
European Netherlands at that time did not meet the requirements of the UN Climate Convention.105
For example, there was insufficient insight into the risks of climate change and the interrelationship
between those risks, there was no integrated and effective adaptation policy, and the existing
adaptation policy was not coordinated, monitored or evaluated. As a result, the European Netherlands
would not be sufficiently prepared for the consequences of climate change. In response to this advice,
the adaptation policy for the European Netherlands was further developed, implemented, evaluated
and, following the evaluation, intensified.

6.11. Following the evaluation in 2022, the Cabinet adopted the National Climate Adaptation
Implementation Programme (NUPKA) in 2023. Furthermore, in 2023, the KNMI adopted the climate
scenarios discussed above.

c. Climate adaptation; Bonaire

6.12. In this action, the State has divided the measures it is taking or supporting on Bonaire into four
categories:

1. strengthening basic facilities;

2. preserving and strengthening the natural environment;

3. security and crisis management;

4. further steps towards an integrated climate adaptation strategy.

i. Strengthening basic facilities

6.13. In 2012, due to the uncertain drinking water supply and its affordability, it was decided to introduce
new legislation in the field of water and energy supply.106 The legislative process culminated in 2016
in the BES Electricity and Drinking Water Act (Weed BES).107 The 2023 evaluation showed that the
sustainability of drinking water and electricity supply on the BES islands had improved significantly
since this Act came into force.108 The State provided structural and incidental subsidies in order to
keep these facilities affordable.

6.14. Due to the lack of a (proper) wastewater system on Bonaire, a central sewage system with a
treatment plant was built in 2014 with subsidies from the European Commission and the State.109

ii. Preserving and strengthening the natural environment

6.15. Pursuant to Article 2 of the BES Nature Conservation and Protection (Principles) Act (Wgnb BES), the
Minister of Agriculture, Fisheries, Food Security and Nature must, in close consultation with the
executive councils of the islands, adopt a nature policy plan every five years. For the period from 2013
onwards, this was the Nature Policy Plan for the Caribbean Netherlands 2013-2017 (NBP). The State
provided indirect and financial support to the BES islands for the implementation of the islands nature



plans. In addition, Bonaire received USD 5,238,400 in nature funds from the State for the
implementation of nature projects. The objectives of the NBP were implemented in ten projects in the
period 2013-2017, including reforestation, coral restoration and the reduction of invasive alien species.

6.16. In April 2020, pursuant to Article 2 of the Wgnb BES and Article 1.4 of the Housing, Spatial Planning
and the Environment (BES Islands) Act, the Nature and Environmental Policy Plan for the Caribbean
Netherlands 2020-2030 (NMBP) was drawn up by the then Ministers of Infrastructure and Water
Management, the Interior and Kingdom Relations, and Agriculture, Nature and Food Quality, in close
consultation with the executive councils of the BES islands. In terms of nature, the NMBP builds on the
NBP and also includes environmental policy. Four strategic objectives have been formulated in the
NMBP: 1) reducing the decline of coral, 2) restoring and preserving unique habitats and species, 3)
sustainable use of land and water for the development of the local economy, and 4) creating conditions
to ensure sustainable results from nature policy. The NMBP covers both umbrella projects for the BES
islands and projects specifically focused on a single island.

6.17. The BES islands are responsible for local implementation plans and receive financial support from the
State in drawing these up. In addition, the State also provides financial support to the BES islands for
the implementation of the plans. For example, 35 million has been made available for the
implementation of the first phase of the NMBP and an additional 7.2 million for coral restoration
measures. The distribution of the available funds from the NMBP among the individual BES islands
depends on the applications submitted by each island. The State is not making any budget available
for the implementation of the second phase of the NMBP and the period after 2030.110

6.18. Within the framework of the NMBP, two larger programmes have been launched on each island: the
nature restoration programme and the water programme.111 In the context of nature restoration, a
coral restoration plan and a mangrove restoration plan have been drawn up on Bonaire, and plans are
being developed for the removal of stray livestock. The water programme focuses on water
management, water retention and water purification. The measures to be taken will be funded by the
State.112

6.19. The Directorate-General for Public Works and Water Management and the OLB have drawn up the
Seawater Quality Monitoring Programme. The Monitoring Programme started in 2023 and aims to
establish a basic monitoring network on Bonaire for monitoring sea and groundwater quality.
Improving water quality is important for the growth conditions of the coral reefs on Bonaire. The State
has financed the construction of the monitoring system.

6.20. In early 2024, a new Spatial Development Programme for the Caribbean Netherlands (ROCN) was
adopted within the framework of the NMBP, pursuant to Article 4 of the BES Spatial Development
Planning (Principles) Act (Wgro Bes). The ROCN was drawn up in consultation with the executive
councils of the public bodies and the Ministry of Housing and Spatial Planning. The ROCN provides the
OLB with frameworks for drawing up an island-specific spatial development plan focused on housing,
climate changel113 and the preservation of cultural and natural values. The State fulfils the role of
partner to the OLB and takes responsibility for the realisation of good spatial developments.

6.21. The State is working on a system for licensing, supervision and enforcement (VTH system) to
safeguard interests that aim to protect the laws on Bonaire in the field of nature and the environment.
Improvement processes were initiated in response to a 2023 report by the Human Environment and
Transport Inspectorate,114 which found that it was unclear which companies were subject to licensing
under the regulations in force at the time (the Nuisance Ordinance) and that there was no consistent
system for supervision and enforcement. On 1 April 2024, the Establishments and Activities Decree
(IAB BES) and underlying regulations came into force. This clarified the environmental rules for
companies in the Caribbean Netherlands, improved the environmental impact assessment requirement
and imposed an accountability obligation on the State Secretary for Infrastructure and Water
Management for implementing VTH policy and VTH tasks.



6.22. Since 2017, the State has commissioned various studies relevant to climate change and climate
adaptation on Bonaire, including studies on water safety,115 nature and the environment116 and
climate.117

6.23. On 27 September 2022, the Ministry of Education, Culture and Science concluded a cultural
covenant with the public bodies to promote cultural infrastructure in the Caribbean Netherlands.118
The cultural covenant focuses, among other things, on cultural education, the preservation and
protection of tangible and intangible heritage, and (underwater) archaeology. A joint cultural agenda is
drawn up for each island by the OLB and the Ministry; for Bonaire, this was done on 9 July 2024. The
Ministry of Education, Culture and Science plays a supporting role in this.119

iii. Security and crisis management

6.24. In 2023, the Ministry of Justice and Security drew up a Security Strategy for the Kingdom. This
document identifies climate change as a threat with consequences that are “increasingly serious and
difficult to manage”,120 including for the Caribbean Netherlands. The Security Strategy states, among
other things, the following for the Caribbean Netherlands:

“The ANV has methodically translated security interests into impact criteria, thereby providing insight
into the extent to which these interests could be harmed. Together with domain-specific analyses,11
these analyses form an important input for the strategy and thus contribute to a strategic course on
national security that not only

focuses on short-term threats but also on (possible) developments in the threat in the longer term.

[endnote 11: Examples include the National Terrorist Threat Assessment,

the State Actors Threat Assessment and the Cyber Security Assessment Netherlands, but also scientific
studies on, for example, the impact of climate change on Bonaire. Where applicable, these analyses
are referred to in the strategy.]121
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In the longer term, rising sea levels pose a significant threat: millions of people in cities in and around
the Kingdom are becoming increasingly vulnerable to sea level rise. By 2050, two-thirds of the worlds
population is expected to live in cities, with 800 million people in cities that are vulnerable to sea level
rise. For Bonaire in particular, the effects of climate change mean that the island

will be partially submerged by 2050.39

[endnote 39: IVM Institute for Environmental Studies, The Impacts of Climate Change on Bonaire,
2022, p. 71.]1122
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Climate and natural disasters and infrastructure crucial to the Caribbean part of the
Kingdom64

The impact of climate and natural disasters on our national security can be far-reaching, especially
when important processes such as food and energy supplies are disrupted or even completely fail. For
the Caribbean part of the Kingdom, the failure of such crucial processes could have an even greater
impact, given its geographical location.

The islands depend on sea and air transport for the supply of food and goods. Inaccessible or unusable
ports and airports will have major consequences because there is often no alternative infrastructure to
fall back on. ()

The Kingdom is becoming increasingly vulnerable to climate and natural disasters such as extreme
weather, including heat/drought and hurricanes. Hurricane Irma illustrates that a natural disaster can
have a major impact on the Caribbean part of the Kingdom, especially if multiple infrastructures are
affected at the same time. ()



For Bonaire, Aruba and Curacao, the chance of a tropical storm or severe hurricane, such as Hurricane
Irma, is smaller. Nevertheless, climate change also has an impact on national security interests there,
such as the risk of flooding. Water levels in the Caribbean Sea are rising. By 2050, even the lower-
lying parts of Bonaire are at risk of being permanently inundated due to sea level rise. In addition,
their vital infrastructure is vulnerable, as it is mainly located in the south and on the coast of Bonaire.

[Endnote 64: Vliet van, P.j. & Mennen, M.G., Technology Exploration National Security: An exploration
of opportunities and threats of technological developments for national security, 2014] 123
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A long-term approach for the Caribbean part of the Kingdom against the effects of climate change. Key
priorities are switching to solar and wind energy, climate-proof spatial planning and increasing
redundancy in the event of vital systems failing.”124

6.25. Due to the risk of extreme weather conditions, the KNMI has been monitoring the weather on the
BES islands since 2016.

iv. Further steps towards an integrated climate adaptation strategy

6.26. In 2016, the then cabinet adopted the National Climate Adaptation Strategy Adapting with Ambition
(NAS 2016). This strategy states that the climate issues in the Caribbean parts of the Kingdom are
significantly different and require a separate plan.125

6.27. The NAS 2016 has been elaborated in the NAS Implementation Programme 2018-2019. The aim of
this is to raise awareness and bring the relevant parties to the table. Following an evaluation in 2022,
the National Climate Adaptation Implementation Programme (NUPKA) was adopted by the Cabinet in
2023. The NUPKA mainly concerns the European Netherlands, but where possible it also indicates the
tasks and measures envisaged for the Caribbean Netherlands.126 The NUPKA also identifies five
priorities to which the State is drawing attention at the Bonaire Climate Table,127 namely:

- formulating concrete adaptation goals;

- making knowledge accessible and applicable and focusing on knowledge development;

- inviting a broad group of stakeholders;

- exploring opportunities to make climate resilience a standard part of all policy (clear responsibilities
and clear organisation);

- exploring opportunities to broaden the financing of climate adaptation.

6.28. On 24 May 2022, the Executive Council of Bonaire asked the Minister of Climate and Energy to set
up a climate table on Bonaire and to make a coordinator available to further develop this concept. On
8 May 2023, coordinator Nijpels published his advisory report It is never too late.128

6.29. In response to this advisory report, the State has taken the following steps:

- the Ministry of Infrastructure and Water Management has allocated a fixed annual budget to the
KNMI to map out the consequences of climate change for the BES islands in relation to the climate
scenarios;

- the KNMI23 climate scenarios also focus on the Caribbean Netherlands;

- in 2023, the Ministry of Infrastructure and Water Management commissioned Climate Adaptation
Services to create the Climate Impact Atlas for the BES Islands129 with the aim of bringing together
up-to-date knowledge about climate change in one place, enabling governments, residents and
communities to view the effects of climate change in their specific region. This climate impact atlas has
been available in three languages (Dutch, English and Papiamento) since 7 December 2023;

- on 19 and 20 October 2023, workshops and public lectures were held on Bonaire to share
developments in the field of climate information, discuss the KNMI23 climate scenarios and introduce
the Climate Impact Atlas for the BES Islands on Bonaire. The results of the workshops are included in
the report Climate Impacts for Bonaire;130



- websites have been set up to inform the inhabitants of Bonaire about climate change, the importance
of nature, and taking and preparing adaptation measures;131

- in December 2023, satellite images of the BES islands were made available in the Dutch
governments satellite data portal. The images can be used for climate research and to analyse
changes on Bonaire;

- in January 2024, flights were conducted around Bonaire to take aerial photographs and altitude
measurements for inclusion in the Elevation Model of the Netherlands. The OLB and the Ministry of the
Interior and Kingdom Relations took the initiative for this project, and the Ministry also financed it. The
new elevation model is now available;

- a virtual vision tool has been launched132 that shows what Bonaire could look like in 2050 if a
nature-inclusive vision is followed.

6.30. In 2023, a so-called Climate Table was set up on Bonaire with representatives from various sectors
and governments, led by an independent chair. The Climate Table aims to develop a climate plan for
Bonaire. The State commissioned consultancy firm Witteveen+Bos to draw up an overview of current
and planned climate adaptation and mitigation efforts on the BES islands to support the drafting of the
climate plan. The Witteveen+Bos report133 has been provided to the Climate Table project group. The
State expects the climate plan to be ready in the first quarter of 2026. The structure of the Climate
Table is shown in the figure below:

Doel: Klimaatakkoord
Bonaire voor 1 jJanuari
2024 voorbereid
z Functie:
Klimaattafel 1. Afspraken formuleren
Bonaire 2. Signaalfunctie voor kennislacunes
3. Stimuleren van maatschappelijke dialoog
4. Monitoren en adviseran voortgang

) 2 Adaptatieagenda

De mitigatietafel gaat
primair over het
terugdringen van de

broeikasgasuitstoot.

1
Onafhankelijke voorzitter
Vertegenwoordiging sectoren Vertegenwoordiging overheden
1. rtoerisme — resorts en hoteds; 1. OLE
2 ftoerisme - midden en klein bedrijf 2 Ministerie van EZK
(mikbi; 3. Ministerie van lenW;
1. viegwerkesr. cruise en scheepsvaart, 4 Ministerie van LNV
4 gebouwde omgeving (aannemers en £ Ministerie van BZK (zowel het
bowwbedrpeen]; dwrecioraat komnkrjksrelaties en de
5. mobilitedt (nader te bepalen); directie VRO);
6 opwekking en distributie van enengee:; 6 de Deltacommissarns; an
7. natuur- en milieuorgansaties; en 7. deBRCM.
8 centraal dialoog.

Figure 6: Structure of Climate Table134

6.31. The State is also committed to cooperation within the Kingdom and to international cooperation as
follows:

- strengthening Bonaires implementation capacity is a key priority within the Bonaire and Kingdom
Administrative Agreement;135

- the Ministry of Infrastructure and Water Management, together with Dutch Water Authorities, is
developing structural support for the Caribbean Netherlands in addressing challenges in the physical



living environment;

- as of 1 July 2024, the VNG-Caribendesk has been established as part of a pilot project, co-financed
by the Ministry of the Interior and Kingdom Relations. The VNG-Caribendesk supports the BES islands
with knowledge and expertise in strengthening policy, legislation and implementation. It is still unclear
whether and, if so, how the VNG-Caribendesk will continue after the pilot project has ended;

- knowledge exchange within the Kingdom through conferences; 136

- the BES islands are affiliated with the International Panel for Deltas and Coastal Areas (IPDC). On 21
May 2024, the IPDC published a report on how islands are dealing with climate change and how they
can work together to be better prepared for the consequences of climate change;137

- in order to exploit more opportunities for financial support for the Caribbean Netherlands from
international funds (including EU funds, UN funds and regional funds), the State has appointed a
special envoy for the Caribbean Netherlands.138

6.32. With regard to climate adaptation-related policy, the State has undertaken the following, among
other things:

- the State has made 33.6 million available for an accelerated transition to sustainable electricity. As a
result of these efforts, the BES islands have been selected to participate in the EUs 30 for 2030
project. Through this project, the EU is providing support for the further realisation of the energy
transition;

- a stable socio-economic situation is important for the success of climate adaptation measures. That
is why, in response to the recommendations in the report A dignified existence139, the State has set
aside 32 million per year on a structural basis to improve purchasing power and combat poverty in the
Caribbean Netherlands. Furthermore, the State has structurally increased the minimum wage,
minimum benefits and child benefit and brought them into line with the amounts applicable in the
European Netherlands;

- the topic of climate change and health is on the Health Councils work programme for 2025. The
advice that the Health Council intends to issue on the risks of climate change to health in the
Netherlands also takes the Caribbean Netherlands into account;

- the Bonaire Local Health Policy Memorandum 2024-2027 includes a chapter on climate, which also
contains recommendations on heat-related health problems.

7 Political relations within the Kingdom

7.1. From 1954 to 10 October 2010, Bonaire was part of the Netherlands Antilles, a separate country
within the Kingdom.

a. The run-up to 10-10-10

7.2. During a referendum on 10 September 2004, the population of Bonaire opted for direct ties with the
Netherlands.

7.3. On 17 September 2005, administrative consultations took place, which resulted in an outline
agreement between the Netherlands Antilles, the Netherlands, Sint Maarten, Bonaire, Sint Eustatius
and Saba on 22 October 2005.140 The intended long-term perspective for the BES islands was a new
status of a special nature within the Kingdom, with direct ties with the European Netherlands. This new
status was intended to lead to sustainable socio-economic development in close cooperation with the
European Netherlands with an “acceptable level of facilities”141 for the inhabitants of the BES islands.

7.4. When major differences of opinion emerged about the new constitutional position of the BES islands,
the Council of State of the Kingdom was asked for advice. In an opinion issued on 18 September
2006142, this Council rejected the two proposed basic models the BES islands as Kingdom islands or



as Dutch municipalities.

The Council recommended a model in which each of the BES islands would be organised as a public
body within the meaning of Article 134 of the Constitution. The Council also emphasised the following:

“A special feature of these public bodies is that they will not belong to a province. The supervisory
relationships will therefore run directly to the government. In many cases, this will concern the field of
activity of the Minister of the Interior. However, policy in the field of spatial planning and the
environment (e.g. regional plans and waste disposal plans) is also relevant here. This is a task for the
Minister of Housing, Spatial Planning and the Environment. Although these are not extensive tasks,
their specialist nature requires an explicit provision.”143

7.5. In the final declaration144 of the Mini-Conference of 10 and 11 October 2006 on the future
constitutional position of the BES islands, the delegations from the BES islands and the Netherlands
agreed, among other things, on the following:

- the three islands will be given the constitutional status of a public body;

- Dutch Antillean legislation will remain in force initially, but will be gradually replaced by Dutch
legislation, with the possibility of deviating provisions;

- the legal provisions for Dutch municipalities will apply mutatis mutandis, with due observance of any
special provisions to be included by or pursuant to law.

7.6. On 10 October 2010, the country of the Netherlands Antilles was dissolved and since then the
Kingdom has consisted of four separate countries: Aruba, Curagao, the Netherlands and Sint Maarten.
Since that date, the BES islands have been part of the country of the Netherlands, as public bodies
within the meaning of Article 134 of the Constitution. Since then, the political relations within the
Kingdom have been as follows, as depicted in the figure below:145

Koninkrijk der Nederlanden
Mederland Aruba Curacao e
¢ Maarten
Prowvincies BES
Caribisch Caribische landen
Gemeenten Mederland

Caribische entiteiten
Caribisch deel van het Koninkrijk

Landen van het Koninkrijk

Figure 7: Political relations within the Kingdom of the Netherlands146
b. Kingdom affairs and national affairs

7.7. Since 1954, the political relationship between the countries of the Kingdom has been governed by the
Charter for the Kingdom of the Netherlands (hereinafter: the Charter). On 10 October 2010, the
Charter was amended to reflect the new political relationships.

7.8. The Charter distinguishes between matters of legislation and administration that are handled by the
Kingdom (Kingdom affairs) and matters that are handled by the countries themselves (national
affairs). Article 3(1)(a) to (h) of the Charter lists a number of Kingdom affairs. Taking measures in
relation to climate change is not included there. However, the second paragraph of this article



stipulates with reference to Article 55 of the Charter that the countries may, by mutual agreement and
by means of a Kingdom Act, declare other matters to be Kingdom affairs.

7.9. To date, the countries have not declared climate change (or measures relating to it) to be a Kingdom
affair. This applies both to the period from 1954 to 10 October 2010 (when Bonaire was still part of the
Netherlands Antilles) and to the period thereafter. Climate policy has therefore always been a national
affair within the Kingdom.

7.10. The case file contains no information about policy or concrete measures relating to climate change
that were taken on Bonaire in the period prior to 10 October 2010.

7.11. Article 43(1) of the Charter stipulates that each country shall ensure the realisation of fundamental
human rights and freedoms, legal certainty and good governance. The second paragraph stipulates
that guaranteeing these rights, freedoms, legal certainty and good governance is a Kingdom affair.

The BES islands in the political structure of the Netherlands
i. Constitutional arrangement for public bodies

7.12. Article 42 of the Charter stipulates that the constitutional structure of the Kingdom of the
Netherlands is regulated by the Constitution. Caribbean public bodies are regulated in Chapter 7 of the
Constitution.

7.13. The OLB was established by Article 2 of the Public Bodies (Bonaire, Sint Eustatius and Saba) Act147
(hereinafter: WoIBES). Chapter II of the WoIBES regulates the structure and composition of the organs
of the public body.

7.14. Public bodies have an administrative structure similar to that of a municipality. Pursuant to Article 5
WOoIBES, each public body has an island council (the equivalent of a municipal council), an executive
council (the equivalent of a municipal executive) and a governor (the equivalent of a mayor). There is
also an electoral college for the Senate.

7.15. The island of Bonaire thus has two levels of government: the OLB and the State. The State and the
OLB have agreed that as many tasks as possible should be carried out at island level (the so-called
subsidiarity principle). This agreement is in line with the principles of the European Charter of Local
Self-Government148 and is laid down in Chapter V of the WoIBES, which regulates the relationship
between the OLB and the Kingdom:

Article 212 WoIBES

1. Our Minister promotes decentralisation for the benefit of the public bodies.

2. Proposals for measures whereby certain affairs are considered to be national policy shall only be
made if the subject of concern cannot be dealt with effectively and efficiently by the island
administrations.

7.16. There is also a Kingdom Representative for the public bodies of Bonaire, Sint Eustatius and Saba
(Article 187 WoIBES). This Kingdom Representative is the linking pin between the BES islands and the
State. The tasks of the Kingdom Representative include reporting to the relevant minister on matters
or special findings concerning the public bodies and promoting good governance in the public bodies
(Article 204(1)(a) and (j) WoIBES).

7.17. The tasks of the OLB are divided into joint government tasks and autonomous tasks. Tasks in areas
relevant to climate adaptation are largely joint government tasks. Tasks and powers have been
assigned to the OLB through legislation (such as the Wgro BES, Wgnb BES, Wet VROM BES and Wmb
BES), and the State creates frameworks through plans and programmes within which the OLB must or
may develop and implement policy or plans.



ii. Applicability of Dutch law on the BES islands

7.18. The political reforms in 2010 were based on the principle of exercising legislative restraint for a
period of five years after the BES islands joined the Netherlands. This meant that the Dutch Antillean
legislation in force at the start of the new constitutional position would remain in force on the BES
islands and that Dutch legislation would in principle only be introduced if there was a clear need to do
so. The reason for this legislative restraint was the limited administrative and executive power of the
BES islands.

7.19. Article 57a of the Charter stipulates that the Kingdom acts, laws, national ordinances, general orders
in council for the Kingdom, orders in council and other regulations and decrees existing on 10 October
2010 that are contrary to a change in the Charter shall remain in force until a provision has been made
in accordance with the Charter.

7.20. The delegations have made a few exceptions to the principle of Article 57a of the Charter, which are
laid down in a Roadmap.149 The exceptions concerned areas to which the three islands and the
Netherlands attached such high priority at the time that Dutch legislation and regulations in these
areas came into force from the moment of transition to the new status, such as public health, social
security, education and youth, security and police, and finance. Climate change was not one of these
priorities.

7.21. It was also stipulated that provisions deviating from Dutch legislation could be made on the BES
islands due to the differences between the BES islands and the European Netherlands (the so-called
differentiation provision).150

7.22. Partly in response to the 2015 evaluation report by the Spies Commission151 and the advisory
opinion of the Advisory Division of the Council of State of 17 July 2019152, the principle of legislative
restraint in 2019153 was replaced by the principle of comply or explain.

The main principle of comply or explain is that all European-Dutch policy intensifications and the
resulting new legislation and/or financial consequences (will) apply to the BES islands, unless there are
reasons for the contrary.154 This could include arguments such as limited implementation capacity,
insularity, the geographical distance between the European Netherlands and the Caribbean
Netherlands, the small-scale nature, climatic conditions, geographical conditions and financial capacity.
It is important to note that these factors may be reasons for customisation, but should not detract
from the ultimate goal of achieving a more equal level of services in the Caribbean Netherlands.155

If strengthening a policy or law is deemed not to apply to the BES islands, the relevant ministry will
have to explain why it considers it appropriate to exempt the BES islands from specific legislation or
regulations. However, differentiation remains possible; in the case of new legislation, consideration
must be given to whether the BES islands can be included if a distinction is made between the
European Netherlands and the Caribbean Netherlands. If it is decided that differentiation is not
possible or desirable, the decision not to apply legislation or regulations to the BES islands must be
justified.156

8 The claim and the defence

8.1. Greenpeace claims in summary and after amendments to the claim that the court should enter a
judgment, provisionally enforceable as far as possible:

In the context of adaptation measures:

I. ruling that the State has acted and continues to act in violation of the fundamental rights of the
inhabitants of Bonaire under Articles 2, 8 and 14157 of the ECHR and Article 27 of the International



Covenant on Civil and Political Rights (ICCPR), and has thereby also acted and continues to act
unlawfully by:

a. failing to take (or at least insufficient) timely and appropriate measures to protect the inhabitants
of Bonaire against the effects of climate change (adaptation); and/or

b. exempting Bonaire, without legitimate purpose and without objective justification, from all (or at
least virtually all) legislation, regulations and actual measures taken by the State in the context of
protecting its inhabitants against the consequences of climate change (adaptation);

c. failing to inform the inhabitants of Bonaire (or at least insufficiently) about the expected
consequences of climate change and failing to involve them (or at least insufficiently) in the
formulation of policy and the implementation of actual measures in the context of protecting the
inhabitants of Bonaire against the consequences of climate change (adaptation);

I1. ordering the State to take all necessary measures in a timely manner to adequately protect Bonaire
and its inhabitants against the consequences of climate change, including but not limited to:

a. basing all its adaptation policy on Bonaire on, and testing it against, the applicable international
human rights treaties ratified by the Netherlands, and providing clear reasons for doing so;

b. establishing, as soon as reasonably possible and no later than 1 April 2027, or at least within a
term determined by the court in the proper administration of justice, an adequate adaptation plan
for Bonaire (or at least ensuring that such an adaptation plan is drawn up) in which all relevant
scientific research, knowledge of the inhabitants of Bonaire and the wishes and needs of the
inhabitants of Bonaire are clearly taken into account, and which clearly takes into account the
structural challenges on Bonaire, such as poverty and the resilience of the inhabitants of Bonaire,
and that has been assessed, at least in a transparent and reasoned manner, against the
requirements that apply to timely and appropriate measures under Articles 2, 8 and 14 of the ECHR
and Article 27 of the ICCPR;

c. ensuring that the measures laid down in the adaptation plan will be implemented in a timely
manner, including but not limited to making and continuing to make sufficient financial resources
available for the implementation of the adaptation plan, and periodically evaluating the
implementation of these measures and remedying any shortcomings in their implementation as
soon as possible;

d. immediately after the judgment in this case is delivered, initiating, or causing to be initiated, and
maintaining the dissemination of information among the inhabitants of Bonaire about climate
change and the consequences of climate change;

e. immediately after the judgment in this case is delivered, initiating, or causing to be initiated,
adequate scientific research into the historical, current and future consequences of climate change
on Bonaire, and making sufficient resources available for this purpose, and continuing to enable
such research;

or at least to make such provisions deemed appropriate by the court.

In the context of mitigation measures:

ITI. ruling that the State has acted and continues to act in violation of the fundamental rights of the
inhabitants of Bonaire under Articles 2, 8 and 14 ECHR and is therefore also acting unlawfully by to
this day continuing to pursue a climate policy that does not meet what is clearly the minimum
requirement for the States equitable contribution to the measures that must be taken worldwide to
limit global warming at the end of this century to below 1.5°C relative to pre-industrial levels.

Principally:

IV. ordering the State to take all necessary measures to ensure that the total volume of annual Dutch
emissions national emissions minus the emission reductions achieved abroad through Dutch
international climate financing that can be attributed to the Netherlands

principally: of all greenhouse gases (CO2-eq) is reduced to net zero by 2030 at the latest, or by 95%
relative to Dutch emissions in 1990,



and remains reduced;

alternatively: of CO2 , either is reduced to net zero by 31 December 2031

and remains reduced, or is reduced to net zero within a carbon budget of 448 Mton CO2 as of 1
January 2024, and remains reduced;

V. ordering the State to take all measures necessary to ensure that the total volume of annual national
emissions of all greenhouse gases (CO2-eq) the emission of greenhouse gases from Dutch territory,
minus the negative emissions from Dutch territory

principally: is reduced to net zero by 2040 at the latest and remains reduced;

alternatively: is reduced by 95% relative to 1990 emissions by 2040 at the latest and remains
reduced;

further in the alternative: is reduced by 90% relative to 1990 emissions by 2040 at the latest

and remains reduced;

Alternatively:

VI. ordering the State to establish, as soon as possible, but no later than six months after the
judgment in this case is delivered, or at least within a term determined by the court in the proper
administration of justice, a national carbon budget that reflects an equitable share of the remaining
global carbon budget for 1.5°C, based on a transparent procedure in which the principles and choices
relating to the final result are explicitly identified and in which the result may not lead to a lower
carbon budget than that resulting from the application of an equal per capita calculation for the Dutch
situation.

VII. ordering the State to set concrete intermediate targets for the reduction of greenhouse gas
emissions, based on the carbon budget claimed under VI,

for:

principally:
( i) Emission reduction within the Dutch territory,
(ii) Negative emissions, and

(iii) Emission reduction outside the Dutch territory;

alternatively:
The reduction of Dutch emissions national emissions minus the

emission reductions achieved abroad through Dutch international climate financing that can be
attributed to the Netherlands.

Further in the alternative:

VIII. ordering the State ordered to comply with the climate policy laid down in the Climate Act by
taking all measures necessary to ensure:

- that the total volume of annual national emissions is reduced by 55% in 2030 relative to 1990 levels;

- that net greenhouse gas emissions are reduced to zero by 2050 at the latest.

IX. ordering the State to set a binding intermediate target for 2040 in the Climate Act that is at least
in line with the intermediate target for 2040 to be set by the European Commission at Union level and
to take all measures necessary to achieve that intermediate target.



With regard to both adaptation measures and mitigation measures:

X. ordering the State to pay the costs of the proceedings, plus any additional costs, and all costs plus
statutory interest from fourteen days after the date of the judgment to be rendered in this case until
the date of full payment.

8.2. The State has put forward a defence. It requests the court to dismiss Greenpeaces claims, with
Greenpeace being ordered to pay the costs of these proceedings, to be declared provisionally
enforceable. If the court nevertheless decides to render a judgment, the State requests the court not
to declare the judgment provisionally enforceable with regard to claims Il.a, II.b, II.c, IV, V and VIII.

8.3. The arguments of the parties will be discussed in more detail below, insofar as necessary.

9 The assessment: general remarks about this case

9.1. In 2015, the district court was asked whether the Dutch State is obliged to reduce greenhouse gas
emissions from Dutch soil by at least 25% by the end of 2020 relative to 1990, and whether the court
can order the State to do so. The Urgenda Foundation submitted a claim for the State be ordered to
limit greenhouse gas emissions in such a way that they would be reduced by 40% by the end of 2020
relative to 1990, and in any case by at least 25%. The district court awarded the claim in the sense
that the State was ordered to reduce emissions by at least 25% by the end of 2020 relative to 1990.
The court of appeal upheld the courts ruling in 2018, and in 2019 the Supreme Court upheld the order.
The Supreme Court considered that it had been rightly ruled that the State was obliged under Articles
2 and 8 of the ECHR to achieve the 25% reduction target, due to the risk of dangerous climate change
that could also seriously affect the right to life and well-being of the inhabitants of the Netherlands.

9.2. This case will also examine whether the State is fulfilling its obligation to protect its inhabitants in this
case specifically the inhabitants of Bonaire. Not only will the reduction targets for 2030, 2040 and
2050 be discussed, but also the measures taken by the State to protect them from the consequences
of climate change. As in the case of Urgenda v. the State, an important question is whether the court
can and is allowed to determine what the State must do. There is no dispute that measures (must) be
taken; the question is whether the State is taking sufficient measures. The court can and must, if so
requested give a ruling on this within the frameworks described below, whereby the court must
exercise restraint and may not taken on the tasks of the legislator and the government.158If there is a
serious (imminent) violation of human rights, if it is sufficiently clear what needs to be done to avert
that threat as much as possible and what can at least be expected of the State in that context, an
order to that effect may be issued.

9.3. The State rightly argues that the Netherlands is not a major contributor to global greenhouse gas
emissions and that the Netherlands and the European Union have, in fact, been taking the necessary
steps to reduce emissions since the 1990s. Nor is it the case that if (only) the Netherlands achieves
the reduction targets proposed in this case, this will make an immediate difference to further global
warming and the situation of the inhabitants of Bonaire. In most cases, this defence would lead to a
ruling that it is not sufficiently clear that the State can be blamed and/or is obliged to take measures.
In this case, that would mean that the claims are dismissed.

9.4. However, climate cases are different because of the complexity of the climate problem and the
undisputed seriousness of its consequences, which can affect everyone, including future generations.
The Supreme Court already considered in 2019159 that states have a shared responsibility in this
regard and that, partly in view of the serious consequences of dangerous climate change, the defence
that a state does not need to take responsibility because other countries are not fulfilling their shared
responsibility cannot be accepted. Nor can the defence be accepted that a countrys own share of



global greenhouse gas emissions is minor and that a reduction in emissions from its own territory
makes little difference on a global scale. Acceptance of these defences would mean that a country
could simply shirk its shared responsibility by pointing to other countries or to its small share in global
emissions.

9.5. The ECHR confirmed this in 2024160: every state bears its own responsibility to take measures
against climate change. That responsibility does not depend on what other states do or not do. Under
treaty law, States are obliged to take measures against climate change and its consequences, even if
the exact effect of those measures is not yet clear. The court therefore rejects the States arguments in
this case, which boil down to the fact that it is not sufficiently clear what impact the further reduction
of greenhouse gas emissions by the Netherlands will have on climate change and its consequences for
Bonaire. The States actions or omissions are assessed against the requirements that may be imposed
on its actions in climate cases, because from a human rights perspective, the State can be expected to
do everything in its power and in accordance with international agreements to prevent further damage
caused by climate change.

9.6. The relevant research findings and international agreements on climate change have been described
in detail in the previous chapters. None of this is in dispute in this case. Against this background, the
court will assess Greenpeaces claims. To this end, the assessment framework of the ECHR will first be
examined in detail, followed by an assessment of the claims. The decision follows from this
assessment.

10 The assessment: the assessment framework of Articles 2 and 8 ECHR

10.1. Greenpeace argues that the State has failed to fulfil its positive obligations under Articles 2, 8 and
14 of the ECHR and Article 1 of the Twelfth Protocol to the ECHR. According to Greenpeace, this failure
constitutes a violation of those articles, is a breach of the standard of care and is therefore unlawful
within the meaning of Article 6:162 of the Dutch Civil Code (BW). If the State has an obligation under
the aforementioned provisions of the ECHR, it can be compelled to fulfil that obligation (Article 3:296
BW). This has already been confirmed by the Supreme Court in the Urgenda ruling.

10.2. The State argues that the ECHR provisions cited by Greenpeace are not suitable for review at group
level, so that, according to the State, these provisions cannot be applied in an action initiated under
the Settling of Large-scale Losses or Damage (Class Actions) Act such as this one. Furthermore, the
State argues that Greenpeace has insufficiently substantiated that any failure on its part is so serious
that it constitutes a violation of human rights and/or an unlawful act against the inhabitants of
Bonaire.

10.3. The court will first assess whether and if so, how Articles 2 and 8 of the ECHR can be applied to
climate-related claims in actions initiated under the Settling of Large-scale Losses or Damage (Class
Actions) Act.

a. Articles 2 and 8 ECHR; general

10.4. The ECHR obliges member states to guarantee their residents the rights and freedoms laid down in
the convention. Article 2 of the ECHR protects the right to life; Article 8 of the ECHR protects the right
to respect for private and family life.

10.5. According to case law of the European Court of Human Rights (ECtHR), a member state is obliged to
take appropriate measures if there are specific risks to the life and well-being of its residents and the
state is aware of those risks.161 This is referred to as a positive obligation, as opposed to the
(negative) obligation for member states to refrain from actions that violate the rights of citizens.



Depending on the seriousness and urgency of the imminent danger, this obligation arises from Article 2
or Article 8 of the ECHR.162

10.5.1. In applying both provisions, it is taken into account whether the threat complained of arose
from the conduct of the member state itself or from the conduct of others. As mentioned above,
the positive obligation of member states to protect their citizens against dangers arising from the
conduct of third parties only arises if the member state was aware (or should have been aware)
of the danger to the complainants.163

10.5.2. If a member state is aware or should have been aware of a danger to the lives of its residents
caused by third parties, its positive obligations under both Articles 2 and 8 of the ECHR
essentially consist of two elements:

( a) the duty to provide a regulatory framework, and

( b) the obligation to take preventive operational measures.164

Both elements must be tailored to the specific characteristics of the third partys activity, in
particular with regard to the potential level of risk. Member states must regulate the licensing,
establishment, operation, security and supervision of that activity and require all parties involved
to take practical measures to ensure the effective protection of citizens whose lives or well-being
could be endangered by the risks inherent in that activity.165

10.6. The right to live and practise ones own culture as referred to in Article 27 of the ICCPR is also
protected by Article 8 of the ECHR. The court will therefore not assess Greenpeaces claims separately
against Article 27 of the ICCPR.

b. Specifically in climate cases

10.7. In the KlimaSeniorinnen judgment of 9 April 2024166, the Grand Chamber of the ECHR listed its
own case law and focused on the problem of climate change. The ECHR had also taken account of the
most recent developments at that time; this concerned not only the situation in the world and the
state of the art of scientific knowledge on climate change, but also the state of international law.

The judgment focuses on Articles 2 and 8 of the ECHR and clarifies for the first time how Articles 2 and
8 of the ECHR should be applied in climate cases from now on. As the Grand Chamber of the ECHR is
the highest court for interpreting the ECHR, this court takes the legal framework set out in the
KlimaSeniorinnen judgment as its starting point.

10.8. In the KlimaSeniorinnen judgment, the ECHR arrives at a special framework for climate cases
because the assessment of complaints about violations of the ECHR related to climate change is so
much more complex than the assessment in more traditional environmental cases. The ECHR explains
this complexity in detail.167

10.8.1. The ECHR had previously ruled on environmental cases, but those cases concerned situations
involving specific sources of environmental damage. In such cases, it is possible to determine
with a reasonable degree of certainty who is exposed to that specific damage and where. The
existence of a causal link between an identifiable source of damage and the actual harmful
effects on groups of people can generally also be clearly established in such classic
environmental cases. The same applies to the measures that have been taken or not taken to
reduce the damage from that particular source. In short, in the classic environmental cases in
which the ECHR had ruled up to that point, it was possible to establish a link between the alleged
damage, the source of that damage and those who suffered damage, and it was clear what
measures could have been taken to limit the damage from that source.



10.8.2. The situation is different in climate cases. There is no single clear source causing the damage;
damage caused by climate change occurs because greenhouse gases from many different
sources accumulate in the environment, where they then cause changes as an accumulated
whole. Many of these sources do not, when viewed separately, emit quantities of greenhouse
gases that are directly harmful to humans; the harmful effects arise from the accumulation of
greenhouse gases in the environment and the complex chain of reactions that then takes place.
The complexity of this chain of reactions makes it impossible to predict exactly where and when
these reactions will take place, how intense they will be, and therefore who will be affected by
them.168

10.8.3. The accumulated total volume of greenhouse gases emitted worldwide causes global warming
and climate change. This warming and climate change in turn lead to incidents or periods of
extreme weather such as extreme heat waves, droughts, extreme rainfall, strong winds and
storms, which in turn cause disasters such as forest fires, floods, landslides and avalanches.
These consequences threaten human life and well-being and, in the longer term, even threaten
to destroy the basis of food supplies and other livelihoods for people in the most severely
affected areas. Entire populations around the world are already being affected, and even more
people will be affected in the future; the way in which people will be affected and how serious
the threats will be will vary from region to region. But it has long been known that many people
around the world are and will be affected.169

10.8.4. Another special aspect of climate cases is that greenhouse gases are not only emitted during
activities that are inherently dangerous or unnecessary. Agriculture, livestock farming, transport,
construction, energy supply, housing and industry are basic elements of societies worldwide, but
they do release greenhouse gases. The necessity of many of the activities that release
greenhouse gases and the diverse nature of those activities make it difficult to take measures to
limit emissions.

In order to limit the amount of greenhouse gases in the atmosphere, economies and lifestyles
must be adapted. This can only be achieved through a comprehensive and profound
transformation of various sectors in societies worldwide. A transformation of this magnitude
requires highly complex and comprehensive sets of coordinated actions, policy measures and
investments in both the public and private sectors. Businesses and citizens will also have to bear
some of the responsibilities and burdens themselves. Measures to combat climate change
therefore inevitably raise issues of burden sharing not only between different generations of
people living today, but also between current and future generations.

In classic environmental issues, questions of this nature hardly ever arise, if at all.

10.8.5. Greenhouse gas emissions are therefore a problem with many causes, some of which are
transboundary. Measures to limit greenhouse gas emissions cannot therefore usually be localised
or limited to specific installations where harmful effects originate: climate change requires the
commitment of governments worldwide. Here too, the fact that there are major differences
between societies is a complicating factor; this applies not only to the social importance of the
various sources of emissions and the measures needed to achieve effective mitigation, but also
to (socio-)economic financial capacity.

While climate change poses existential risks to humanity as a whole in the longer term, the need
to combat climate change in the short term leads to conflicts between the interests of citizens. In
Europe, the weighing up of these conflicting interests must primarily take place in the democratic
decision-making processes within the member states, supplemented by judicial review by
national courts and the ECtHR.

10.9. Due to the fundamental differences between classic environmental cases and climate cases
mentioned above, the ECtHR does not consider it appropriate to apply case law tailored to classic
environmental cases directly to complaints related to climate change. In the KlimaSeniorinnen
judgment, the Grand Chamber therefore focuses its own case law on the specific context of climate



change. This leads insofar as relevant to this case to the following adjustments to the traditional
approach, which the court will discuss separately below:

i. the starting point is that climate change poses a serious threat to human rights;
ii. adjusted requirements apply in climate cases to assess or cause to assess human rights violations;

iii. states have limited policy-making discretion with regard to the necessity and objectives of climate
measures;

iv. but they have considerable policy-making discretion in choosing from effective climate measures;

v. each member state is responsible for its own share of the necessary measures.
i. Starting point: climate change exists and can threaten human rights

10.10. Like the Supreme Court170, the ECtHR171, after extensive consideration of the evidence, has
concluded that since 1992 there has been sufficient reliable evidence that climate change caused by
human activity exists, and that this climate change poses a serious threat to the enjoyment of human
rights guaranteed under the ECHR (given the consequences mentioned in 10.8.3 and the damage that
may result and has already resulted from it).

10.11. The ECtHR notes that the member states of the ECHR have also been aware of this serious threat
for years and know that the risks will decrease if the global temperature rise is limited to 1.5 °C above
pre-industrial levels. The ECtHR further notes that there is broad consensus among scientists and
politicians internationally that insufficient mitigation efforts are currently being made worldwide to
achieve the goal of a maximum global temperature increase of 1.5 °C. This lack of action is causing
greenhouse gas concentrations to rise, and with them the risks to humans. The need to take effective
mitigation measures is therefore becoming increasingly urgent.172

10.12. In recent years, the member states of the United Nations have repeatedly examined and confirmed
the need for action, with an ever-increasing sense of urgency. The member states of the European
Union have also done so at the EU level.173

10.13. The member states of the ECHR have also repeatedly acknowledged in various forums that there is
convincing scientific evidence that climate change has been contributing to an increase in morbidity
and mortality rates for some time, especially among certain vulnerable groups, and that this increase
has the potential to become irreversible and catastrophic due to a lack of effective action.174

10.14. For all these reasons, the ECtHR takes as its starting point that there is a causal link relevant to the
application of the ECHR between the causing or failure to tackle climate change by a member state
and the consequences mentioned in Figure 5 (see 4.36) that individuals may experience as a result of
climate change, and also that member states are aware of this.

ii. Adjusted requirements apply in climate cases to assess or cause to assess human rights violations

10.15. It is established in the case law of the ECtHR in classic environmental cases that the positive
obligations of a member state only come into play when a risk to the complainant exceeds a certain
threshold. There must also be a causal link between that risk and the alleged failure of the member
state to fulfil its positive obligations.175 In short, the complainant must demonstrate that and how his
rights have been affected by specific actions or omissions on the part of a member state.

10.16. The ECtHR cites this classic case law in the KlimaSeniorinnen judgment and then considers that in
climate cases, that threshold for (the victimisation of) a complainant and the content of a member
states positive obligation cannot be determined on the basis of a strict causal (conditio sine qua non)
link.176 If the classic causality requirements were to be upheld in climate cases, the complexity of the
problem described above would mean that the rights of citizens enshrined in the ECHR could not be



effectively guaranteed, despite the causes and severity of the dangers associated with climate change
being recognised by the member states.

10.17. The ECtHR has found a solution in the way in which climate complaints can be submitted to the
ECtHR: the threshold for individual victim status in climate cases is high (especially high)177, but in
the context of climate cases, it allows collective complaints, which is not permitted in other cases.178
The logic behind this solution lies, among other things, in the fact that the consequences of climate
change have already been studied internationally at the group level and are largely known.

10.18. This approach is in line with previous case law in which the ECtHR considered that where citizens in
modern societies are confronted with particularly complex administrative decisions, the involvement of
collective bodies is one of the most accessible means and sometimes even the only means available to
them to effectively defend their interests.179 This is all the more true for climate change, asitis a
global and complex phenomenon with multiple causes. Its adverse effects are not the concern of one
specific individual or group of individuals, but constitute “a common concern of humankind’,180 in
which intergenerational burden sharing and the representation of vulnerable citizens are of particular
importance.

10.19. From this decision by the Grand Chamber of the ECtHR in the KlimaSeniorinnen judgment, the
court concludes that in climate cases, collective actions and therefore at the collective level it can also
be assessed whether a member state has complied with Articles 2 and 8 of the ECHR.

Limited policy-making discretion with regard to the necessity and objectives of climate measures, and

Considerable policy-making discretion in choosing from effective climate measures

10.20. The special nature of the climate change problem and the broad international consensus on the
measures that governments worldwide must take also have consequences for the policy-making
discretion available to member states when taking measures to combat climate change.

10.21. In short, the ECtHR considers that member states have only a reduced margin of appreciation in
two key areas when it comes to measures to combat climate change, namely: 1) the need to take
measures to reduce greenhouse gas emissions from their territory and 2) the targets to be pursued.
Therefore, member states cannot decide that it is not necessary to take measures or to pursue less
stringent targets. When it comes to choosing from possible measures, member states have a wide
margin of appreciation.181

10.22. This wide margin of appreciation is, however, limited by the requirements that the measures
chosen must a) be suitable for achieving the targets and b) actually be implemented.182 The court will
examine these requirements in more detail when assessing Greenpeaces claims against the
requirements of Article 8 of the ECHR.

v. Each member state is responsible for its own share of the necessary measures

10.23. In the KlimaSeniorinnen case, the Swiss government drew attention to the fact that Swiss
greenhouse gas emissions account for only a small proportion of total international emissions. The
Swiss government argued that Switzerland could therefore not be held responsible for the global
phenomenon of climate change.

The ECtHR ruled that Switzerland indeed cannot be held responsible for the international phenomenon
of climate change, but that it is responsible for its share in taking measures to combat climate change.
The measures expected of a state are determined by the agreements made by states in this regard
within the UN context.183

In the context of climate change, the content of the assessment of the seriousness of the risk
complained of and the question of whether the state concerned has taken sufficiently effective
measures against that risk is also determined in part by the standards agreed by member states within



the UN context.184
vi. Overall assessment in climate cases

10.24. On the basis of the above, the ECtHR has arrived at the following overall assessment to assess
whether a member state has fulfilled its positive obligations under Article 8 of the ECHR when taking
climate measures.

10.24.1. The primary duty of the member states in this context is to adopt legislation and take
substantial, progressive measures that can mitigate the existing and future effects of climate
change. Legislation must include binding intermediate targets for the period up to net zero
emissions, and said legislation and other measures must also be effectively implemented in
practice.185

10.24.2. The ECtHR distinguishes between three types of measures: mitigation measures, adaptation
measures and procedural safeguards.

10.24.3. With regard to mitigation measures, it is relevant whether the competent national
authorities the legislative, executive and/or judicial powers have taken sufficient account of the
need to:186

a. adopt general measures specifying a target timeline for achieving carbon neutrality in line with
the overarching goal for national and/or global climate-change mitigation commitments;

b. set out intermediate GHG emissions reduction targets and pathways that are deemed capable,
in principle, of meeting the overall national GHG reduction goals within the relevant time
frames; 187

c. provide evidence showing whether they have duly complied, or are in the process of
complying, with the relevant targets;

d. keep those targets updated with due diligence, and based on the best available evidence; and

e. act in good time and in an appropriate and consistent manner when devising and
implementing the relevant legislation and measures.

The international mitigation obligations to which the ECtHR refers here are those laid down in the
UN Climate Convention and the resulting further agreements between the member states.188
When assessing whether there has been a violation of Article 8 of the ECHR due to non-
compliance with requirements a. to e., all requirements must be assessed in conjunction with
each other. This assessment is of an overall nature; a failure on one specific point does not
necessarily lead to a finding of a violation of Article 8 of the ECHR.189

10.24.4. Where necessary, member states must supplement mitigation measures with adaptation
measures aimed at alleviating the most serious or threatening consequences of climate change.
Adaptation measures must be put in place and effectively applied in accordance with the best
available evidence and consistent with the general rules for positive obligations of Member
States referred to above under 10.5.2.190

10.24.5. Due to the interconnection between adaptation and mitigation policies and the fact that some
measures serve both mitigation and adaptation targets, the court will in fact have to make an
overall assessment of all mitigation and adaptation measures as a whole taken by the member
state.191

10.24.6. Finally, when assessing whether the member state has remained within its margin of
appreciation, it is also relevant that member states must observe two types of procedural
safeguards when taking mitigation and adaptation measures:192



a. the relevant information, and in particular the conclusions of the relevant studies held by
public authorities, must be made available to the public, and in particular to those persons who
may be affected by the regulations and measures in question or the absence thereof; and

b. procedures must be available through which the views of the public can be taken into account
in the decision-making process.

Obligation to furnish facts: the existence of a life-threatening danger/(a risk of) harm

10.25. As discussed above in 10.10 to 10.14, for the application of the ECHR, the courts assume in climate
cases that there is a causal link between a member state causing or failing to tackle climate change
and certain types of consequences that individuals are known to experience as a result of climate
change. This means that complainants in climate cases do not have to argue or prove these elements
in order to meet the threshold for the applicability of Articles 2 and 8 of the ECHR. Nor do
complainants have to prove that remedying the alleged violation offers a real prospect of limiting the
alleged damage.193

10.26. In the context of climate change, it is therefore up to the member state to argue (and, if necessary,
prove) that there is no causal link between the conduct specifically complained of and the
consequences known to affect individuals as a result of climate change.

viii. High threshold for the application of Article 2 of the ECHR in collective climate cases

10.27. What this means exactly for assessing whether there has been a violation of Article 2 or 8 of the
ECHR in a specific case is not clear from the KlimaSeniorinnen judgment. The ECtHR only explicitly
assessed the complaints in that case against the requirements of Article 8 of the ECHR, adding a few
pointers for the assessment against Article 2 of the ECHR. The assessment under Article 2 of the ECHR
is “to a large extent similar to”194 (but not identical to) the assessment under Article 8 of the ECHR.

10.28. In addition, it is not clear from the ECtHRs considerations whether Article 2 of the ECHR can also be
applied in collective actions. All things considered, the court understands the KlimaSeniorinnen
judgment to mean that this is in principle possible in climate cases, but that the threshold for the
applicability of Article 2 of the ECHR is high. This opinion is based on the following considerations.

10.28.1. Specifically with regard to the complaints of the interest group Verein KlimaSeniorinnen
Schweiz, the ECtHR considers that Article 8 of the ECHR “undoubtedly applies’, but that “the
applicability of Article 2 of the ECHR is more questionable”.195 The ECtHR then found that the
individual complainants did not meet the high threshold for victim status under Article 2 of the
ECHR, but left this open in the case of the interest group.

10.28.2. Meanwhile, the detailed reasoning in §513 and the fairly concrete wording of §487 and §488
do provide guidance for predicting the circumstances that could lead the ECtHR to find a
violation of Article 2 of the ECHR in future cases. In order to meet the threshold for the
applicability of Article 2 of the ECHR, §487 and §488 stipulate that there must in any case be:

a. a high intensity of exposure of complainants to the adverse effects of climate change that
threaten the lives of complainants; and

b. a pressing need to ensure the complainants individual protection, owing to the absence or
inadequacy of any reasonable measures to reduce harm.

These requirements are consistent with the established case law of the ECtHR on natural
disasters such as mudslides and earthquakes, which has held that the obligation to protect life
also applies when the right to life is threatened by a natural disaster, if the danger is acute and
clearly identifiable.196 If these requirements are met, it is possible, according to the ECtHR, to
assume that a serious risk of a significant reduction in a persons life expectancy as a result of
climate change as argued by the plaintiffs in the KlimaSeniorinnen case ought also trigger the



applicability of Article 2 of the ECHR.197

10.28.3. In view of the international studies on climate risks for population groups cited by the ECtHR,
the requirements set out in §487 and §488 can be better assessed at the collective level than at
the individual level. Allowing collective complaints about a lack of commitment to mitigate these
risks is consistent with the system set out by the ECtHR in §489 to §503 of its judgment.

10.28.4. The ECtHR ultimately assesses the complaint by Verein KlimaSeniorinnen Schweiz about the
absence of action against the risks associated with climate change for the life expectancy of
those affected not against Article 2 of the ECHR, but against Article 8 of the ECHR.

iX. Obligation to furnish facts: damage (risk) to the represented group

10.29. In collective actions, an interest group represents the interests of a group of people. Complaints
may then be substantiated at group level; the interest group does not have to state and substantiate
the risks run and/or the damage suffered by each individual stakeholder.

10.30. Within the framework of Article 8 of the ECHR, the ECtHR allows collective complaints because,
based on the available scientific information which is widely accepted as accurate internationally it is
clear that the entire world population is at least at some risk from climate change or has already
suffered some form of damage that falls within the scope of Article 8 of the ECHR.198 For types of risk
and damage that are known to affect the group represented by the interest group, the obligation to
furnish facts on interest groups is therefore limited.199

10.31. As mentioned above, the ECtHR provides little guidance on the application of Article 2 of the ECHR
in collective actions. From the considerations set out above under 10.28 to 10.28.4, the court
concludes that the ECtHR also applies different thresholds for the concept of victim status under
Articles 2 and 8 of the ECHR in the context of climate change. One of these differences is the weight of
the obligation to furnish facts and the burden of proof in relation to the seriousness and urgency of the
risks to the life expectancy of the group of people represented by an interest group. For Article 2 of the
ECHR to apply, the interest group will have to prove that there is an acute life-threatening situation,
whereas for Article 8 of the ECHR to apply, it is sufficient that the life and well-being (or the enjoyment
of other rights protected by Article 8 of the ECHR)200 of that group are at risk in the long term.

11 The assessment: Greenpeaces claims

a. Assessing mitigation and adaptation measures as a coherent whole

11.1. Greenpeace is seeking separate declaratory decisions with regard to the mitigation and adaptation
measures taken by the State. However, it follows from the assessment framework for climate cases set
out above that, in answering the question of whether the State has fulfilled its positive obligations, the
court must assess the climate measures taken as a whole. Mitigation and adaptation measures cannot
therefore be viewed separately in this context.

b. Assessment against Article 8 of the ECHR, not Article 2 of the ECHR

11.2. The court will assess the mitigation and adaptation measures taken by the State and the associated
procedural safeguards in the manner described above under 10.24 to 10.24.6.

11.3. The court will assess these measures against Article 8 of the ECHR and not against Article 2 of the
ECHR. The court is of the opinion that Greenpeace has not sufficiently argued that the States failure to



fulfil its positive obligations at the collective level could lead to the conclusion that there is an acute
threat to the right to life of the inhabitants of Bonaire201 as referred to in Article 2 of the ECHR. This
opinion is based on the following considerations.

11.3.1. The court considers it sufficiently plausible that climate change already poses an increased risk
of iliness and mortality for certain groups in the Caribbean region;202 the State has not disputed
this either.

11.3.2. Both Article 2 and Article 8 of the ECHR offer citizens protection against dangers that threaten
their lives. The difference between the provisions is that the protection afforded by Article 2 of
the ECHR relates to acute threats to the lives of citizens, while other threats to their lives, life
expectancy and/or health fall under the protection of Article 8 of the ECHR (see 10.28.2, 10.30
and 10.31).

11.3.3. Greenpeace argues that the inhabitants of Bonaire have been experiencing the increasing
impact of climate change on their lives, well-being and living environment in various ways for
many years. It also argues that the population of Bonaire is less able to protect itself than the
population of the European Netherlands due to socio-economic
circumstances.

However, Greenpeace has not explained that and how the inhabitants of Bonaire are so intensely
exposed to the harmful effects of climate change at a collective level that acute life-threatening
situations arise.203

Although it is very serious that in twenty-five years time, significant parts of the island will most
likely be inundated, this is not an acute life-threatening situation for the inhabitants of Bonaire in
general. The consequences for citizens will vary depending on where they live on the island,
whether they are young or old, poor or rich, and whether they are healthy or have underlying
medical conditions. The consequences (their nature, severity and extent) will also depend on the
adaptation measures that will be taken in the coming years.

The same applies in this collective action with regard to the rapidly rising annual average
temperature, which at 28.5 °C is indeed already very high.

11.3.4. Greenpeaces assertions including those concerning the flooding of large parts of the island and
the rapid rise in the average annual temperature are sufficient to assume a possible violation of
Article 8 of the ECHR. These arguments have not been contested by the State and the situations
described pose to varying degrees a threat to the life, health, well-being and/or quality of life of
the inhabitants of Bonaire. The court will therefore assess Greenpeaces claims against Article 8
of the ECHR.

c. Overall assessment of all measures taken by the competent authorities

11.4. When assessing whether a member state has fulfilled its positive obligations under the ECHR
towards a citizen, the court must take into account all the measures taken by the competent
authorities.204 It is irrelevant how a member state has divided its powers and responsibilities
internally in order to fulfil its obligations: this is not dictated by the ECHR205 nor is it regulated by the
Paris Agreement.206

The downside of this wide margin of appreciation is that member states cannot invoke (the limitations
of) their internal state structure to defend themselves against complaints of violations of the ECHR.

Mitigation measures
i. Positions of the parties

11.5.



Greenpeace believes that the targets set by the State clearly do not meet the requirements of the UN
Climate Convention and the additional agreements subsequently made by the member states.

11.5.1. Firstly, according to Greenpeace, Dutch climate policy does not meet several ambition
requirements, namely because (i) it is based on grandfathering; (ii) the mitigation policy does
not take historical emissions into account; and (iii) it does not meet the lower limit of the Dutch
fair share, which, according to the widely supported consensus, is determined by a so-called
equal per capita distribution of the remaining global 1.5 °C carbon budget.207

11.5.2. Secondly, according to Greenpeace, Dutch climate policy does not meet several requirements
that are necessary to ensure that climate targets are actually achieved. These relate to the
obligations to (iv) quantify emission allowances by establishing a national carbon budget; (v) to
lay down mitigation measures in binding national legislation and to set intermediate targets, and
(vi) to provide sufficient substantiation on how the climate policy contributes to a fair share of
the 1.5 °C target.208

11.6. The State is of the opinion that it does meet the positive obligations incumbent upon it under Articles
2 and 8 of the ECHR, also in view of the KlimaSeniorinnen judgment.

11.6.1. Firstly, according to the State, the Paris Agreement does not contain emissions reduction
targets for individual parties to the agreement: countries determine their own mitigation targets
and set a Nationally Determined Contribution (NDC) for this purpose. Furthermore, the EU and
its member states have opted for a joint approach to climate mitigation, so that, according to the
State, the Netherlands no longer needs to set its own NDC.209

11.6.2. The EUs NDC includes an emission reduction target of at least 55% by 2030 relative to 1990,
and a net zero emissions target for 2050. These targets are also laid down in a regulation: the
European Climate Law. These targets will be achieved through both EU-wide and national
measures.

11.6.3. In addition, the Dutch Climate Act sets a target of reducing national greenhouse gas emissions
by 55% by 2030 relative to 1990 levels. For 2050, the Dutch Climate Act includes a target of net
zero greenhouse gas emissions.

11.6.4. Both Dutch and European climate legislation include monitoring and adjustment mechanisms
that ensure that progress is tracked and, if necessary, policy adjustments are made to achieve
the legally established targets.

11.6.5. The State further takes the position that it has quantified its emission allowance, although not
by means of a national carbon budget, which is also not necessary according to the State. For
the period up to 2030, the emission allowance has been quantified by means of (a combination
of) the EU ETS1 and EU ETS2210, the ESR Regulation211 and the LULUCF Regulation212; these
are the instruments aimed at meeting the climate targets at EU level. Based on the Governance
Regulation213, the State is required to provide insight into the extent of these emissions;
reports are made on the emissions of companies that fall under the ETS. It is important to note
that the ETS system will be expanded to ETS2214 in 2028. At that point, 80% of emissions will
be covered by this system.

The EU ETS1, EU ETS2, the ESR Regulation and the LULUCF Regulation quantify the emission
allowance for the EU until 2030;215 for the quantification of the emission allowance up to and
including 2050, the State refers to the indicative greenhouse gas budget drawn up by the
European Commission on the basis of Article 4 of the EU Climate Law, which was published at
the same time as the opinion of the European Scientific Advisory Board on Climate Change in
February 2024.216



ii. Summary of the legal framework for mitigation

11.7. In summary (see also 10.24.3), in order to fulfil its positive obligation under Article 8 of the ECHR,
the State must:

a.

adopt general measures specifying a target timeline for achieving carbon neutrality in line with the

overarching goal for national and/or global climate-change mitigation commitments (namely the UN

Climate Convention and the further agreements between Member States based on the Convention);

. set out binding intermediate GHG emissions reduction targets and pathways that are deemed
capable, in principle, of meeting the overall national GHG reduction goals within the relevant time
frames, for the entire period up to net zero emissions;

. provide evidence showing whether it has duly complied, or is in the process of complying, with the
relevant targets;

. keep those targets updated with due diligence, and based on the best available evidence; and

. act in good time and in an appropriate and consistent manner when devising and implementing the

relevant legislation and measures.

11.8. Although the UN Climate Convention and the agreements based on it do not directly apply to the
BES islands, these regulations do reflect the international consensus on the obligations that states
have towards their citizens in the context of climate change.217 That is why the court is also assessing
Greenpeaces claims against these regulations.

11.9. The UN Climate Convention and the agreements based on it contain the following obligations
relevant to these proceedings for Annex I countries such as the Netherlands:218

11.9.1. Member states must be climate neutral by the second half of this century.219

11.9.2. Member states should aim to limit global temperature rise to a maximum of 1.5 °C.220 In

2022, member states believed that this would require a 45% reduction in global CO emissions by
2030 relative to 2010 levels and net zero emissions by the middle of the century, as well as deep
reductions in other greenhouse gases.221 In 2023, the interim target for 2030 was revised to a
43% reduction in emissions of all greenhouse gases relative to 2019 levels.222

11.9.3. The IPCCs First Global Stocktake showed that member states were lagging behind in

implementing their commitments to date, meaning that they would have to make additional
efforts to catch up. This means that all member states must adjust their nationally determined
contributions to the further agreements arising from the Glasgow Climate Pact and the Sharm el-
Sheikh Implementation Plan, and the results of interim evaluations.223 Annex I countries such
as the Netherlands must also take the lead in reducing greenhouse gas emissions, given their
past and their socio-economic advantage (partly acquired due to their past).224

11.9.4. The current state of affairs is therefore that Annex I countries must reduce their greenhouse

gas emissions by at least 43% by 2030 relative to 2019 levels and to net zero by around 2050.
These targets represent the lower limit of the commitments for Annex I countries, as they had to
step up their efforts when it became clear from the First Global Stocktake that their efforts at
that time were insufficient to keep the target of limiting global warming to 1.5 °C within
reach.225

11.10. Furthermore, the UN Climate Convention and the further agreements based on it contain a number
of specific administrative, communication and publication obligations.

11.10.1. Particularly relevant to this case is the obligation to compile a national inventory of

anthropogenic emissions by sources and removals by sinks of all greenhouse gases and to
submit it to the COP Secretariat,226 and the obligation to compile a list of national and regional
programmes of climate measures, focusing on anthropogenic emissions by sources and removals
by sinks of all greenhouse gases.227



11.10.2. Annex I countries must update these inventories annually, make them public and submit
them to the COP Secretariat.228 The inventories must like all other publications and
communications under the UN Climate Convention meet the requirements of transparency,
accuracy, completeness, comparability and consistency.229

11.10.3. Member states must also have a national system for estimating anthropogenic emissions by
sources and removals by sinks.230

11.10.4. The treaty provisions referred to here are binding obligations to achieve specific results.231
The information provided by member states (and its quality and comparability) is essential for
the functioning of the UN Climate Convention, among other things to keep track of global
developments and adjust joint efforts where necessary, and to check whether member states are
fulfilling their obligations (sufficiently).232

11.11. The States compliance with the aforementioned obligations must be assessed on the basis of
whether it has exercised due care and made every effort to the best of its ability, using all means at its
disposal to fulfil those obligations.233

iii. Assessment of mitigation

11.12. Against this background, the court finds that the States climate policy in the area of mitigation has
a number of shortcomings and raises questions on several points.

11.13. Firstly, this concerns the reduction targets in the Dutch Climate Act.

11.13.1. In 2019, the State laid down the national climate targets in the (first) Dutch Climate Act. At
that time, the Paris Agreement had already been concluded, whereas the Glasgow Climate Pact
and the Sharm-el-Sheikh Implementation Plan were not yet concluded. At the time of the entry
into force of the Dutch Climate Act 2019, there were therefore no treaty rules yet that obliged
the State to set specific emissions reduction targets. However, Annex I countries were already
required to include absolute emissions reduction targets for the entire economy in national
legislation and to strive to achieve climate neutrality by the second half of this century. The
Dutch Climate Act 2019 (see Article 2(1) of that Act, cited in 6.1) complied with the requirement
in Article 4(1) of the Paris Agreement to strive for climate neutrality. However, the Act only
contained a framework for the development of policy aimed at the irreversible and gradual
reduction of greenhouse gas emissions in the Netherlands (Article 2(1)) and required the
ministers concerned to strive for a 49% reduction in emissions by 2030 and completely CO2
neutral electricity production by 2050 (Article 2(2)). The Act therefore does not contain any
absolute emissions reduction targets and therefore did not comply with Article 4(4) of the Paris
Agreement.

11.13.2. In 2023, the State tightened Article 2 of the Dutch Climate Act. At that time, the Glasgow
Climate Pact and the Sharm-el-Sheikh Implementation Plan were also part of the UN climate
regime. Annex I countries were therefore also obliged to reduce their emissions of all
greenhouse gases by at least 43% compared to 2019 levels by 2030, and to net zero by 2050.

Article 2(1) of the Dutch Climate Act 2023 explicitly and unconditionally states that the
Netherlands must be carbon neutral by 2050 at the latest; this provision therefore meets the
requirements of an absolute emission reduction target and climate neutrality in 2050.234

Article 2(2) of the Dutch Climate Act 2023 does not meet these requirements. This is firstly
because this provision designates 2030 as a target date.235 The Dutch Climate Act 2023
therefore does not provide for the intermediate absolute emission reduction target for the entire
economy as referred to in Article 4(4) of the Paris Agreement.236 The provision also deviates



from the European Climate Law, which does prescribe a binding intermediate reduction target for
2030.237 Secondly, the target for 2030 in the Dutch Climate Act does not correspond to the
target set out in the Glasgow Climate Pact and the Sharm-EIl-Sheikh Implementation Plan. The
Dutch Climate Act like the European Climate Law238 is based on a 55% reduction in emissions in
2030 relative to 1990 levels, rather than compared to 2019 levels as required by current UN
standards.

11.13.3. Although the Dutch and European targets appear similar to the UN standard at first glance,
they are actually based on different parameters, including different reference years and different
emission sources included in the calculations.239

For example, the UN standard also includes emissions from aviation and shipping. Although it is
known that emissions from these sources are significant in the Netherlands due to the presence
of internationally important hubs such as Schiphol Airport and the Port of Rotterdam,240
emissions from these sources are not included, or not fully included, in the Dutch targets.241
The European targets only partially include emissions from these sources.242 This is at odds
with Article 3(3) of the UN Climate Convention, which stipulates that climate policy and
measures must cover all economic sectors and (the adaptation of) all relevant sources, sinks and
reservoirs of greenhouse gases. Such differences also complicate monitoring by civil society
organisations and the courts, which is at odds with the obligation to ensure maximum
transparency in all reports submitted to the COP243 and the obligation to inform the citizens
concerned about the climate policy pursued.244

The foregoing is a strong indication that both the Dutch and European reduction standards are
indeed as Greenpeace claims lower than the UN minimum standards for Annex I countries. On
the basis of what the State has argued in this case, it cannot be established that this is not the
case.

11.13.4. Contrary to what the structure of Greenpeaces claims seems to assume, not every
shortcoming in a national climate policy constitutes a violation of the positive obligations on the
State under Article 8 of the ECHR.245

Greenpeace rightly points out that Annex I countries such as the Netherlands have committed
themselves to making greater efforts overall than the minimum required of average and less
developed member states. However, Greenpeace fails to recognise that the State can also make
these additional efforts in ways other than by reducing its own greenhouse gas emissions more
quickly or by more than the agreed minimum percentage. For example, the State may choose to
provide additional support to other countries in reducing their emissions or in taking adaptation
measures. In any case, UN member states have a considerable margin of appreciation in
choosing the additional efforts they must make.246 This choice is influenced not only by past
emissions, but also by the resources available to a member state and the other circumstances in
which the member state finds itself at that time.247 The court will exercise restraint in this
regard.

The fact that the State does not reduce its own greenhouse gas emissions more quickly and/or
by more than the percentage agreed within the UN context does not in itself constitute a breach
of its positive obligations.

11.13.5. However, contrary to what the State appears to take as a starting point in its defence, it may
well carry weight in the overall assessment in the context of Article 8 of the ECHR if, in
exercising its margin of appreciation, it opts to a significant extent and/or on important points
for principles or methods that, although not prohibited, are nevertheless controversial
internationally.

An example of this is grandfathering: developed countries taking too little account of their own
past emissions, for example by appropriating a disproportionately large share of the remaining
global emissions budget.248 This point is relevant in this case because the State



acknowledges249 that grandfathering is a controversial method and because the Ministry of
Finance warned in September 2023 that the Netherlands remaining carbon budget would be
exceeded within two years.250 Against this background, the State has not sufficiently contested
that the current Dutch climate policy is based on emissions per capita that are significantly
higher than the global average carbon budget per capita.251 Why this is equitable within the
meaning of Article 3(1) of the UN Climate Convention and Article 4(1) of the Paris Agreement,
and how this fits in with both the leading role that Annex I countries must play and the principle
of intergenerational justice, requires explanation. However, the State has not provided this
explanation. The court also considers this to be a negative factor.

11.14. Secondly, this concerns the implementation of climate measures.

11.14.1. The parties agree that it is “highly unlikely” that the Netherlands will achieve its own targets.
There is a “less than 5% chance” of achieving its own target for 2030, which is probably already
too low, and if the (implementation) policy is not tightened up, the target for 2050 will also be
out of reach.252 Given the current state of policy, the State will not achieve its own mitigation
targets for 2030 and 2050.

11.14.2. However, for the period from 2030 to 2050, there are still no concrete, coherent instruments
aimed at achieving the reduction targets agreed within the UN context. The Netherlands
therefore does not meet the requirement referred to in 11.7 that there must be a binding
regulatory framework with intermediate targets and pathways for the agreed reduction of carbon
emissions for the entire period until climate neutrality is achieved.

11.15. Thirdly, the State has not clearly quantified how much emission allowance the Netherlands still has
as part of the global emission budget that remains to limit global warming to 1.5 °C. The State should
have done this in some way.

11.15.1. Greenpeace argues that the State is obliged to quantify the remaining emission allowance for
the Netherlands by drawing up a national carbon budget that is linked to the global carbon
budget that remains to limit global warming to 1.5 °C. It is true that the UN Climate Convention
and the further agreements based on the Convention oblige member states to quantify in a
transparent manner how their regulations and policy measures (and their implementation) relate
to the agreed minimum standards and their own climate targets (see 11.10-11.10.4). Member
states will therefore have to provide insight into the total net greenhouse gases emitted from
their territory during the accounting period and also how this total relates to the remaining
global carbon budget. However, UN law does not oblige member states to do this specifically by
means of a national carbon budget.

11.15.2. In its KlimaSeniorinnen judgment, the ECtHR also deduces from the UN conventions that
member states must quantify the limits to their emissions over a certain period in the future, but
leaves it up to member states to decide whether they want to do this through a carbon budget or
otherwise.253

11.15.3. Contrary to Article 12(8) of the UN Climate Convention, the EU has not submitted a
breakdown of emission budgets per member state to the UNFCCC for the current administrative
period;254 and it is not clear from the previous NDC255 what carbon budget the EU is assuming.
In view of Article 4(16) of the Paris Agreement256, in this regard the Netherlands cannot refer to
EU communication for the fulfilment of its own obligations.

11.15.4. The State has mentioned policy instruments that limit Dutch emissions, but these
instruments do not cover total national greenhouse gas emissions; from 2027 onwards, they will
cover 80% of Dutch emissions. Furthermore, these instruments are aimed at achieving the
objectives of the European Climate Law; in view of the considerations set out above under



11.13.3 and 11.15.3, it is not clear that the climate objectives at EU level meet the UN minimum
standards.

11.15.5. The policy instruments mentioned by the State do not provide for reduction plans and
measures for the period after 2030; nor do they quantify Dutch emissions for the period between
2030 and 2050. This is at odds with the States obligations under Article 4 of the Paris Agreement
(including paragraphs 4, 8 and 19). During the oral proceedings, the State stated that political
agreement on such policy instruments had been reached very recently, but no information on
this was presented to the court. The court therefore also considers this point to be negative, on
the understanding that its judgment does not relate to any new policy instruments.

11.15.6. In this context, it is also relevant that in September 2023, the Ministry of Finance concluded
that the Netherlands remaining carbon budget would already be exceeded in the next two years.
This fact casts a negative light on the lack of a clear quantification of the Netherlands remaining
emissions budget.

11.16. As an aside, the court notes that if the EUs contribution does not meet UN standards which appears
to be the case on at least two important points257 the Netherlands must submit its own NDC in
accordance with Article 4(16) to (18) of the Paris Agreement.

iv. Interim conclusion on mitigation measures

11.17. The court finds that, in the past, Dutch legislation in the field of mitigation failed to meet the
minimum standards agreed within the UN context on important points, and that current legislation also
fails to meet these standards on important points.

Adaptation measures
i. Arguments of the parties

11.18. According to Greenpeace, vis-a-vis the inhabitants of Bonaire the State is not complying with the
standard of due care that states must observe when taking adaptation measures. In summary,
Greenpeace substantiates this as follows.

11.18.1. Greenpeace refers to the research studies mentioned in Chapter 4, which show that the
inhabitants of Bonaire have been suffering increasing damage from climate change for many
years, ranging from an increased risk of mortality, heat stress and other health problems;
damage to agriculture due to persistent drought; damage to infrastructure due to drought,
flooding and other forms of extreme weather.

11.18.2. The research also shows that a large part of Bonaire will be inundated in twenty-five years
time, and studies by UNICEF and others show that this prospect is causing great concern among
the islands inhabitants. Greenpeace calls for special attention to the younger generation of
Bonaireans, who have to live with the uncertainty of whether and if so, how they will be able to
shape their future on the island.

11.18.3. According to Greenpeace, it follows from Article 4 of the UN Climate Convention, Article 7(9)
of the Paris Agreement, the KlimaSeniorinnen judgment of the ECtHR, the Advisory Opinion of
the ICJ and the case law of the Inter-American Court of Human Rights (IAHRM) that there is
international consensus that the State has an obligation to take timely action to:

a. conduct thorough research into climate risks, or have such research conducted, and this
research must form the basis for the national adaptation plan; the research must pay
particular attention to vulnerable people, places and ecosystems;

b. draw up a national adaptation plan with a clear adaptation objective;



c. ensure the effective implementation of that adaptation plan, including by providing sufficient
technical and financial resources;

d. pursue an integrated adaptation policy that effectively takes into account all the risks
associated with climate change and effectively helps to build resilience;

e. provide a system for monitoring and evaluating the adaptation policy;

f. always integrate a human rights perspective, including the principle of non-discrimination,
into (the implementation of) climate policy.

According to Greenpeace, the State has failed to meet these requirements for Bonaire.

11.18.4. According to Greenpeace, the State has failed to do all this for the inhabitants of Bonaire, or
has not done so in a timely manner, while it has been developing, implementing, monitoring and
tightening up an integrated adaptation policy for the European Netherlands since around 2010
and has structurally been making resources available.

11.18.5. The State should have done this for the inhabitants of Bonaire all the more because the
island falls under the categories of vulnerable areas that are particularly affected by climate
change and therefore have specific needs and concerns. According to Article 4(8) and (9) of the
UN Climate Convention, member states must give special attention (full consideration) to these
areas.

11.19. The State takes the position that it does indeed pursue an adequate and timely adaptation policy to
protect the inhabitants of Bonaire from the effects of climate change. In summary, the State makes
the following points in this regard.

11.19.1. The State points out that Bonaire was part of the Netherlands Antilles until 2010. Climate
(adaptation) policy was a matter that was handled independently by the Netherlands Antilles,
but was not a priority for the Netherlands Antilles. The State is not aware of any specific climate
adaptation measures taken by the Netherlands Antilles on Bonaire before 2010. Since Bonaire
became part of the country of the Netherlands as a public body, the tasks in the field of climate
adaptation have largely been joint government tasks and powers. This means that the State
creates frameworks with laws, plans and programmes within which the OLB must or can make
and implement policy or plans. In the absence of national regulations obliging the OLB to draw
up a local climate (adaptation) plan, the drafting of such a plan is an autonomous power of the
OLB.

11.19.2. However, climate change is not an isolated issue; it is part of issues such as spatial planning,
water management, nature conservation and protection, the environment and health. The State
has tasks in these areas that are also relevant to climate adaptation, for example in the field of
spatial planning (Wgro BES, Wet VRO BES), nature conservation (Wgnb BES) and maritime
management (Wmb BES).

11.19.3. In the initial period following the political changes of 2010, the State was reluctant to
introduce new legislation. On the one hand, this was to allow people to get used to the changes
and to create a sense of calm, and on the other hand, it was because the local authorities and
civil service lacked the people and resources to cope with too many changes at once. This was
also agreed with the BES islands. From 2019 onwards, the principle of comply or explain applies,
which means that all policy intensifications for the European Netherlands and the resulting
legislation and/or financial consequences apply to the BES islands, unless there are reasons not
to do so.

11.19.4. With the spatial development programme for the Caribbean Netherlands of July 2024, the
State has provided frameworks for its own island development plan to Bonaire. The spatial
development plan pays extensive attention to climate adaptation, such as good water
management and protecting crucial and sensitive facilities from the effects of climate change by



means of spatial choices. Furthermore, the State supports the OLB with crisis management and
invests in (international) cooperation and in

climate adaptation-related policies, such as energy transition and socio-economic policy.

11.19.5. Pursuant to Articles 211 and 212 of the WoIBES, the State must promote the discretionary
power of the island administration and decentralisation for the benefit of the public bodies. The
State may supervise the tasks assigned to the OLB and may intervene, but it must exercise
restraint in view of the constitutional relationship. The State may only intervene in the event of
neglect of joint government tasks or gross neglect of autonomous tasks by the OLB. The fact
that climate adaptation measures have been adopted and implemented less quickly on Bonaire
does not in itself constitute a neglect of duties or gross neglect of duties. Greenpeace has not
claimed this either. At present, there is no legislation or regulation in the European Netherlands
that makes climate adaptation policy mandatory for local authorities.

11.19.6. The State is aware that it has a duty to ensure the fundamental human rights of the
inhabitants of Bonaire are realised, including protection against the effects of climate change.
The State points out that it is doing so. At the national level, it is working on a national climate
adaptation strategy (the NAS 2026), which includes the Caribbean Netherlands. At the local
level, a climate plan for Bonaire is being developed. Although this is an autonomous task of the
OLB, the State supports the OLB with financial resources (including by funding climate research
and the Bonaire Climate Table project group), knowledge exchange and implementation capacity.
The Bonaire Climate Table project group is also already working on preparing an integrated
climate plan for Bonaire.

11.19.7. The State recognises that Bonaires culture is expected to be affected by climate change, but
according to the State, those effects are not yet apparent. The alleged effects on agriculture,
fishing and cultural festivals on Bonaire are difficult to measure, according to the State.
According to the State, Greenpeace has not proven that there is already an actual impact on the
right to culture on Bonaire. Moreover, humerous measures are being taken to protect Bonaires
cultural heritage. The State refers to the Cultural Covenant, which has been elaborated in a
cultural agenda and the BES Monuments Act, and various measures to preserve the traditional
nature and marine environment. The IVM report submitted by Greenpeace also concludes that
there is currently no real impact on tangible cultural heritage and that impact of climate change
on [intangible cultural heritage, added by the court] is uncertain and difficult to predict.

11.19.8. According to the State, it is inappropriate to compare the climate (adaptation) measures
taken on Bonaire with those taken in the European Netherlands. The European Netherlands has a
longer history of flood control measures because a significant part of the European Netherlands
lies below sea level. This is not the case for Bonaire. The Delta Act, the Delta Programme and
the Water Act therefore do not apply to Bonaire. Geological differences also mean that climate
adaptation on Bonaire requires a completely different approach than climate adaptation in the
European Netherlands. The State therefore endorses the key risks identified by the IPCC for
small islands and is taking adaptation measures to mitigate these risks, including ensuring the
preconditions that are important for climate adaptation to succeed: sufficient financial resources,
availability of data and knowledge, and community involvement in adaptation.

11.19.9. With regard to scientific research into climate change on Bonaire, the State notes that data
collection within the Netherlands Antilles was inadequate. This continues to have an impact on
the availability of data on Bonaire. The State is working hard to improve this situation; since
2016, the KNMI has been conducting research into weather and climate on the BES islands.
Although the research conducted by the KNMI since then shows that Bonaire is already
experiencing the effects of climate change and will experience even more in the future, the State
emphasises that the speed and extent to which these effects will occur on Bonaire are uncertain.
This information is relevant in order to assess which adaptation measures are needed and when.



The State is therefore funding several studies, including those by HKV (Risk profiles for flooding
on the BES Islands)258 and by Witteveen+Bos (Climate change and adaptation efforts BES
islands).259

11.19.10. Finally, the State points out that it has a wide margin of appreciation when choosing
adaptation measures.260

ii. Legal framework for adaptation

11.20. Since 1992, the UN Framework Convention on Climate Change has required member states to draw
up national programmes for “measures to facilitate adequate adaptation to climate change”. Member
states must then implement, publish and regularly update these programmes.261 When drawing up
and implementing these programmes, member states must use appropriate methods; the UN Climate
Convention cites the preparation of national environmental impact assessments as an example of such
an appropriate method.262

Member States must also take into account the specific needs and interests of areas that are
particularly vulnerable to the adverse effects of climate change, such as small island states, countries
with low-lying coastal areas and areas susceptible to forest degradation.263 Annex I countries have an
obligation to assist these vulnerable areas; while this obligation is binding, it allows member states a
wide margin of appreciation as to how that assistance is provided.264

UN member states have subsequently emphasised and reinforced these obligations on several
occasions, including in the 2004 Buenos Aires programme of work on adaptation and response
measures van 2004265 and the 2010 Cancun Adaptation Framework.

11.21. The agreements on taking adaptation measures were further tightened in 2016 in the Paris
Agreement. In this agreement, the member states not only emphasised the necessity and urgency of
taking adaptation measures, but also the need to report transparently on the efforts they have made
and the effects their efforts have had. Article 7(9) of the Paris Agreement therefore contains binding
obligations for member states to draw up a planning for adaptation measures.266 Article 7(10) of the
Paris Agreement contains a binding obligation to submit an updated adaptation communication in
which member states report on the planning and implementation of their national adaptation
measures, and to update that communication regularly.

11.22. In the 2023 United Arab Emirates Framework for Global Climate Resilience these adaptation goals
have been specified by formulating the followingtargets 267:

11.22.1. By 2027, all member states must have established multi-hazard early warning systems
and climate information services for systematic observation in order to gather better climate-
related information

11.22.2. By 2030, all member states must have carried out up-to-date impact and risk
assessments of climate risks, the consequences of climate change and the vulnerabilities
relevant to their territory, and must have used the results to formulate national adaptation plans,
policy instruments and planning processes and/or strategies.

11.22.3. By 2030, all member states must have a national adaptation plan, an integrated
adaptation policy and related planning processes that cover all ecosystems, sectors, people and
vulnerable communities within their territory. These plans, policies and related instruments must
be transparent and developed with the participation of the citizens and organisations concerned.

11.22.4. By 2030, all member states must also have made progress in implementing their national
adaptation plans, policies and strategies and must have reduced the social and economic impacts
of the main climate risks identified in the aforementioned impact and risk assessments.



11.22.5. Finally, by 2030, all member states must have established a system to monitor, evaluate
and learn from the outcomes of their national adaptation efforts, including the institutional
capacity to fully implement this system.

iii. Assessment of adaptation

11.23. The court finds that the States climate policy in the area of adaptation with regard to Bonaire had
significant shortcomings in the past, but that the actions recently taken by the State appear to still
make it possible to achieve the adaptation targets referred to in 11.22-11.22.5.

11.24. Firstly, the court considers it a negative factor that there is still no climate adaptation plan or
integrated climate adaptation policy for Bonaire, even though it has been known for three decades that
the island is particularly vulnerable to the negative effects of climate change.

11.24.1. Although the UN Climate Convention and the further UN agreements based on it do not yet
apply directly to the BES islands (despite the governments intention, expressed in 2016, to
arrange for this to happen268), but as an Annex I country, the State has repeatedly and
explicitly committed itself since 1992 to assisting small islands and other vulnerable areas in
protecting themselves against the negative effects of climate change. This t00269 influences the
content of the duty of care that the State has towards its own citizens living on small islands.

11.24.2. Although parties differ in their views on the extent to which this is the case, it is clear that
the inhabitants of Bonaire have been experiencing the negative effects of climate change for
many years and to an increasing degree (see 4.14-4.31).

Furthermore, it is not disputed that by 2050, a significant part of the low-lying areas of Bonaire
will most likely be inundated and that a large part of the buildings and Bonairean cultural
heritage are located in precisely those parts of the island.270 During COP28, the State, also on
behalf of the Caribbean Netherlands, drew attention to the particular vulnerabilities of Small
Island Developing States (SIDS).271

Nevertheless, there is still no climate adaptation plan in place for Bonaire, nor is there an
integrated climate adaptation policy.

11.24.3. A project group has been set up to develop a climate adaptation plan (the Bonaire Climate
Table project group), but the outcome of this project group will not be a climate adaptation plan.
The Climate Tables task is to identify the views and interests in the field of climate mitigation and
adaptation and, based on these, to propose measures to the Executive Council of the OLB. The
project groups proposals must then be laid down in the Bonaire Climate Intention and further
specified in the Climate Plan.272 This is a meaningful process in which the obligation referred to
in 10.24.6 to offer opportunities for participation of citizens who may be affected by the
proposed measures (or the lack thereof) can be fulfilled. However, it is still unclear how long it
will take before a concrete climate adaptation plan is in place.

11.24.4. The fact that nothing concrete can yet be said about the timeline is difficult to reconcile with
the urgency of implementing a coherent and comprehensive adaptation policy for Bonaire. Since
the early 1990s, it has been clear that the inhabitants of small islands worldwide are at above-
average risk of experiencing serious negative consequences of climate change in the relatively
short term. For more than a decade, it has been clear that climate change no longer only poses
future risks for small islands in the Caribbean, but that their inhabitants are already suffering
actual damage to their health, material damage and immaterial damage as a result of climate
change (see paragraphs 4.1 and 4.2 of this judgment). It was also clear well before 10-10-10
and in any case since the Round Table Conference273 and the 2005 Outline Agreement274 that
Caribbean government institutions did not have sufficient knowledge and resources to tackle
complex and far-reaching problems such as climate change.275



11.24.5. Nevertheless, it took until the Nijpels advisory report in 2023 (It is never too late) for the
State to take concrete steps towards a coherent and integrated climate policy for the Caribbean
Netherlands.276 Although the steps now being taken appear appropriate to the court, it cannot
be said that they were taken in a timely manner.

This assessment takes into account the fact that the European Netherlands has been working on
a climate adaptation plan and an integrated adaptation policy since around 2006. Since 2016,
the European Netherlands has had a National Adaptation Strategy, which has been implemented
and is continuously monitored and refined. This shows that the State has been aware of its
obligations regarding climate adaptation for almost two decades, but that it has not paid the
same attention to the inhabitants of the BES islands as it has to the inhabitants of the European
Netherlands. The court will discuss this difference in attention in more detail below in 11.37-
11.47.

11.24.6. The State has four years left to achieve the 2030 targets from Decision 2/CMA.5 (Global goal
on adaptation) referred to in 11.22.2-11.22.5. The process initiated with the Bonaire Climate
Table project group could ultimately lead to a climate adaptation plan and integrated climate
adaptation policy for Bonaire. For the time being, therefore, the targets referred to have not
been breached.

11.25. Secondly, the court considers it a negative factor that there is insufficient scientific research
available on the course of climate change on and around Bonaire and on the precise consequences this
has and will have for the inhabitants of the island. Such research on Bonaire has only been conducted
since around 2017, so the quality and completeness of the available information still lags behind that
available for the European Netherlands.

However, the BES islands have now been included in ongoing programmes run by the KNMI (Climate
Scenarios) and the PBL (the KEVs). The State has already commissioned the IVM to draw up updated
elevation maps of the island, which are necessary to accurately assess climate risks and to be able to
make adequate adaptation plans. From the discussion during the oral proceedings, the court
understands that the research is ongoing.

The future therefore promises to hold structural progress in the quality of climate data available for the
BES islands and in the monitoring and evaluation of (the implementation of) climate-related policy.
The target for 2027 referred to in 11.22.1 therefore also appears to be achievable. The court considers
this to be a positive factor for the future.

11.26. Thirdly, the court considers it a negative factor that no financial resources have been made
available for the implementation of the second phase of the adaptation-related nature policy that has
been in place for the Caribbean since 2020 (the NMBP 2020-2030), so that it is unclear how this part
of the policy can be effectively implemented. No funding has yet been arranged for the implementation
of the policy covered by the NMBP after 2030;277 the court also considers this to be a negative factor.

11.27. The State has defended itself by arguing that the drafting and implementation of adaptation policy
is a power that belongs to the OLB. However, this does not detract from the fact that the State is
ultimately responsible278 for guaranteeing the fundamental rights of the inhabitants of Bonaire (see
11.4).

iv. Interim conclusion on adaptation

11.28. In view of the above, the court finds that, with regard to the past, the State failed to sufficiently
(and timely) fulfil its duty of care to take appropriate adaptation measures in a timely manner to
reduce the vulnerability of Bonaire and its inhabitants to climate change.

11.29. With regard to the future, it is still possible that the targets of Decision 2/CMA.5 (Global goal on
adaptation) referred to under 11.22.1-11.22.5 will be achieved and that the requirements of Article 7
of the Paris Agreement will still be met.



f. Procedural safeguards

11.30. When assessing whether the State has remained within its margin of appreciation when taking
climate measures, it is relevant as already considered in 10.24.6 to what extent:

a. the State has made available to the public the relevant information, and in particular the conclusions

of the relevant studies held by public authorities, and in particular to those persons who may be
affected by the regulations and measures in question or the absence thereof;

b. procedures are in place through which the views of the public who are affected by the measures can

be taken into account in the decision-making process.279

11.31. In the UN Climate Convention, the member states have agreed the following with regard to
informing their citizens:

Article 6. Education, training and public awareness
In carrying out their commitments under Article 4, paragraph 1(i), the Parties shall:

a. promote and facilitate at the national and, as appropriate, subregional and regional levels, and in
accordance with national laws and regulations, and within their respective capacities:

i. the development and implementation of educational and public awareness programmes on climate
change and its effects;

ii. public access to information on climate change and its effects;

iii. public participation in addressing climate change and its effects and developing adequate
responses; and

iv. training of scientific, technical and managerial personnel;

0

11.32. Greenpeace argues that the State is not fulfilling any of these obligations, or at least not to a
sufficient extent. The State believes that it is fulfilling these obligations; it refers in particular to the
KNMI climate scenarios, the Climate Impact Atlas for the BES Islands,280 the efforts made within the
framework of (or since) the Climate Table281 and the efforts mentioned in the letter to House of
Representatives of 7 November 2023.282

i. Assessment of procedural safeguards

11.33. The court finds that virtually all of the efforts mentioned by the State were initiated after 2022.

With regard to the period up to 2023, it cannot therefore be said that the State has adequately fulfilled

the obligations referred to in 11.30.

11.34. For the period from 2023 onwards, the documents show that the State is catching up, with many
necessary overdue measures still being taken and room being made for participation by and
knowledge of residents and local organisations.283

11.35. However, for the period from 2023 onwards, the lack of binding national standards and concrete
policy instruments (see 11.13.3 and 11.24.3) will make it more difficult for citizens to participate in
combating climate change and its consequences, and to help devise and implement appropriate
measures. In addition, the lack of a clear standards and policy framework for adaptation makes it
more difficult for citizens and civil society organisations to identify any shortcomings on the part of the
government and to hold it accountable.

ii. Interim conclusion on procedural safeguards



11.36. In the period up to 2023, the State did not fulfil its obligations towards the inhabitants of Bonaire
as referred to in 11.30 under a and b. With the projects launched since 2023, the State appears to be
well on its way to fulfilling the obligations referred to under b.

Unequal treatment
i. Arguments of the parties

11.37. Greenpeaces claims are also based on Article 14 of the ECHR and Article 1 of the Twelfth Protocol to
the ECHR (hereinafter: P12).

11.38. According to the State, the situation on Bonaire is different from that in the European Netherlands
in terms of climate adaptation. Because the situations are not comparable when it comes to climate
adaptation, the State argues that Bonaire and the European Netherlands do not need to be treated
equally in that context.

11.38.1. The State acknowledges that the approach in the European Netherlands is different from that
in the Caribbean Netherlands, but points to the geographical, climatic and geological differences
between the two parts of the Kingdom. The State also points to the fact that Bonaire has only
been part of the Netherlands since 2010. Because of these differences, a different climate
(adaptation) approach is needed on Bonaire than in the European Netherlands.

11.38.2. The differences in approach are not based on the personal characteristics of the inhabitants.
Bonaire and its inhabitants are protected against the adverse effects of climate change on the
same basis as the inhabitants of the European Netherlands. Both groups are warned in the event
of heat waves, both parts of the Netherlands have a legal and administrative framework for
adaptation measures in the context of spatial development, and the nature and environmental
policy objectives set for the Caribbean Netherlands are comparable to those for the European
Netherlands. Therefore, according to the State, there is no violation of Article 14 of the ECHR or
Article 1 P12.

11.38.3. While there is no comprehensive climate plan, according to the State, this does not constitute
unequal treatment.

ii. Assessment framework: the prohibition of direct and indirect discrimination

11.39. The court will first briefly explain the assessment framework below, followed by an assessment of
the claims on that basis.

11.40. Article 14 of the ECHR reads as follows:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property, birth or other status.

This provision enshrines the right not to be discriminated against in the form of a dependent right, in
the sense that it guarantees that member states do not discriminate when safeguarding the other
fundamental rights guaranteed by the ECHR.284

11.41. Article 1 P12 reads as follows:
1. The enjoyment of any right set forth by law shall be secured without discrimination on any ground

such as sex, race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.



2. No one shall be discriminated against by any public authority on any ground such as those
mentioned in paragraph 1.

This provision codifies a general prohibition of discrimination that constitutes an independent right.285
The scope of the provision overlaps with that of Article 14 of the ECHR.286

11.42. In drafting Article 1 P12, four categories of cases were specifically considered, namely:287

1. discrimination in the enjoyment of a right specifically granted to an individual under national law;

2. discrimination in the enjoyment of a right which may be inferred from a clear obligation of a public
authority under national law, that is, where a public authority is under an obligation under national
law to behave in a particular manner;

3. discrimination by a public authority in the exercise of a discretionary power (for example, granting
of certain subsidies);

4. discrimination by any other act or omission by a public authority.

11.43. Discrimination means that persons in situations that are comparable in relevant respects are
treated differently without objective and reasonable justification. The ECHR does not prohibit a
member state from treating groups differently in order to correct factual inequalities between them;
indeed, in certain circumstances, failure to attempt to correct inequality by means of different
treatment may constitute a violation of Article 14 of the ECHR.288 Member states have a certain
margin of discretion in assessing whether and to what extent different treatment is justified.289

11.44. General policies and measures that are seemingly neutral but have disproportionately harmful
effects on persons or groups of persons who can only be identified on the basis of an ethnic criterion
may also be considered discriminatory, even if they are not specifically aimed at that group. This may
not be the case if those policies and/or measures are objectively justified by a legitimate aim and the
means of achieving that aim are appropriate, necessary and proportional.290

Furthermore, discrimination may arise from a factual situation. In such cases, there may be no
intention to discriminate against people, but a lack of adequate action by the government against the
disproportionately harmful effects of a situation on a particular population group may be
discriminatory.291

11.45. If a complainant has demonstrated that there is a difference in treatment or that there is an
unjustified lack of difference in treatment it is up to the State to demonstrate that the difference (or
the unjustified lack of difference) is objectively and reasonably justified. The burden of proof on the
complainant is limited: according to the ECtHR, they must demonstrate prima facie that there is a
difference in treatment.292

iii. Assessment

11.46. In the opinion of the court, the reasons put forward by the State do not justify the conclusion that
the different treatment of Bonaire and its inhabitants in terms of (the speed of) climate adaptation
measures is appropriate, necessary and proportionate.

The circumstances on Bonaire and in the Netherlands are different in the sense that Bonaire is at
greater risk from climate change more quickly than the European Netherlands293 and that the
inhabitants of Bonaire have already been suffering actual damage from the negative effects of climate
change for some time, while it has also been known for a long time that the local authorities lack the
resources and executive power to adequately protect the inhabitants from the negative effects of
climate change. The differences that have emerged in these proceedings therefore indicate an even
greater urgency in drawing up and implementing a coherent and integrated climate adaptation policy
for Bonaire than existed for the European Netherlands.

Why a coherent and integrated climate adaptation policy was already implemented in the European
Netherlands in 2016, but now a decade later there is still no climate adaptation plan available for the
island of Bonaire, and it is also unclear when this will be available, therefore requires further



explanation.

However, the arguments presented by the State to the court do not constitute adequate justification
for the (acknowledged) difference in treatment (see also legal ground 11.23 to 11.27), so that it has
not been proven that the difference in treatment serves a legitimate purpose and that the difference in
(speed of) adaptation measures is reasonable and proportional.294

iv. Interim conclusion: violation of Articles 14 and 1 P12

11.47. In view of the above, the court finds that there has been a violation of Article 1 P12 and Article 14
in conjunction with Article 8 of the ECHR.

h. Conclusion: violation of Articles 8 and 14 ECHR and Article 1 P12

11.48. In particular, in view of the considerations set out above in legal grounds 11.12 to 11.17; 11.24 to
11.28; 11.36 to 11.46, the court finds that, overall, the State has failed to fulfil its positive obligations
under Articles 8 and 14 of the ECHR and Article 1 P12 towards the inhabitants of Bonaire.

i. Unlawful act

11.49. The aforementioned violation of Articles 8 and 14 of the ECHR and Article 1 P12 also constitutes a
violation of the law as referred to in Article 6:162 of the Dutch Civil Code, which can be attributed to
the State.295

j. Allowability of claimed declaratory decisions

11.50. It follows from the considerations set out above in this chapter that, on the basis of Article 8 of the
ECHR, the State has a legal obligation to protect the right of Bonaires inhabitants to life, health, well-
being and the enjoyment of their own culture against the negative effects of climate change. It also
follows that the State has failed to adequately fulfil this legal obligation, in violation of the prohibition
of discrimination laid down in Article 14 of the ECHR and Article 1 P12. To that extent, the declaratory
decisions sought by Greenpeace are allowable;296 in all other respects, they are dismissed.

Allowability of claimed orders
i. No exception to Article 3:296 Dutch Civil Code

11.51. The court has found that, on the basis of Article 8 of the ECHR, the State has a legal obligation to
protect the right to life, health, well-being and the right to experience their own culture of the
inhabitants of Bonaire against the negative consequences of climate change. In order to fulfil this
obligation, the State can be ordered by the court to do so on the basis of Article 3:296 of the Dutch
Civil Code, unless there are grounds for an exception.

11.52. Under Article 3:296 of the Dutch Civil Code, an exception applies if the law so provides or if this
follows from the nature of the obligation or the legal act. The case law of the Supreme Court on orders
to legislate is an application of this exception.297

11.53. The Supreme Courts case law on exceptions to the principle that the State can be ordered by the
court to comply with a legal obligation incumbent upon it is based on two considerations.

The first consideration is that the court may not interfere in the political decision-making process that
is involved in the enactment of legislation. The second consideration is that a legislative order must
create a regulation that also applies to parties other than those involved in the proceedings.298

In the opinion of the court, these considerations do not preclude the orders formulated in the operative
part of the judgment, for the following reasons.



11.53.1. The consideration that the court may not interfere in the political decision-making process
involved in the creation of legislation does not mean that the court may not enter the field of
political decision-making at all. After all, the court must, on the basis of Article 94 of the
Constitution, not apply legislation if so required by provisions of treaties that are binding on
everyone. However, the court may not, by issuing a legislative order, interfere in political
decision-making on the appropriateness of enacting legislation with a specific, concretely defined
content. In view of the constitutional relationship between the branches of government, this is
exclusively a matter for the legislator. This means that the court cannot order the legislator to
enact legislation with a specific content.

11.53.2. The consideration that a legislative order entails the creation of a regulation that also applies
to parties other than those involved in the proceedings is related to the fact that the civil court
only issues binding judgments between the parties to the proceedings (cf. Article 236 of the
Dutch Code of Civil Procedure). The court does not have the power to decide in a manner that is
binding on everyone how a legal regulation should be worded. A legislative order therefore has
the disadvantage that third parties who are not involved in the proceedings and who are
therefore not bound by the judgment are nevertheless (indirectly) bound by that order because
the legislation will also apply to them. The same applies to a general order to take measures.

11.53.3. The foregoing means that the court is not permitted to issue an order to enact legislation
with a specific content. As in such a case would the objections mentioned in 11.53.1 and 11.53.2
arise. The court may therefore order the State to take measures to achieve a specific objective,
as long as that order does not amount to an order to enact legislation with a specific content.299

11.53.4. The orders formulated in the operative part are an application of the main rule of Article
3:296 of the Dutch Civil Code. They are not orders to take specific legislative measures, as they
leave the State free to choose the measures to be taken.300

ii. Scientific research now underway

11.54. The court dismisses the claim to, immediately after the judgment in this case is delivered,
initiating, or causing to be initiated, adequate scientific research into the historical, current and future
consequences of climate change on Bonaire, and making sufficient resources available for this purpose,
and continuing to enable such research, in view of the considerations set out above in 11.25.

The updated elevation maps of the island, which are urgently needed, are currently being prepared.
The State has recently commissioned scientific studies into various aspects of climate change on the
BES islands,301 platforms for knowledge exchange have been set up302, and the BES islands have
now been included in the regular research and reporting cycles of the KNMI and the PBL. The studies
referred to here have been financed and, in some cases, already carried out. In view of this,
Greenpeace has not sufficiently substantiated the interest that still exists in the claimed (and very
broadly formulated) declaratory decision on this point.

No order where the State has discretionary power

11.55. The court dismisses the orders sought by Greenpeace in sections IV and V, because they amount to
orders to enact legislation with a specific content on points on which the State has discretionary power
(see legal grounds 11.13.4 and 11.15.1).

11.56. The court dismissed the claim for an order, under II.a, for the State, to base all its adaptation
policy on Bonaire on, and test it against, the applicable international human rights treaties ratified by
the Netherlands, and providing clear reasons for doing so, on the grounds of lack of interest.

The order claimed amounts to a confirmation of a rule that already applies without a court order in
general, i.e. not only in the legal relationship between the State and the inhabitants of Bonaire.



In other words, there is no question of a declaration regarding the legal relationship between the
claimant and the defendant within the meaning of Article 3:302 of the Dutch Civil Code, nor is there a
sufficiently concrete interest within the meaning of Article 3:303 of the Dutch Civil Code.

11.57. The court partially allows the orders claimed under II.b and II.c for the State to adopt an adequate
adaptation plan for Bonaire as soon as reasonably possible and no later than 1 April 2027 and to
ensure that it is implemented.

Although the State does not dispute that an adaptation plan for Bonaire must be drawn up as soon as
possible, and although the intention to draw up this plan has existed since 2022, it is still unclear when
it will be ready. In view of this, Greenpeace has a sufficient interest in an order.

The court will order the State to ensure that the targets303set out in the United Arab Emirates
Framework for Global Climate Resilience for the drafting and implementation of a national adaptation
plan that also covers Bonaire are achieved on time, i.e. by 2030 (see 11.22.3).

It is still too early for a more far-reaching order to the State to ensure that the adaptation plan is also
implemented in a timely manner; at this stage, it is not even clear what the plan will entail exactly.

11.58. The order claimed under VI. to establish a national carbon budget within six months cannot be
allowed for the reasons stated in 11.15.1 and 11.15.2. The court will grant the alternative claim by
ordering the State to provide insight into the (remaining) emission allowance for the Netherlands on
which the State bases its decision-making and implementation of climate measures. The State is free
to choose how it wishes to comply with this order, on the understanding that the method chosen must
comply with the rules on transparent information provision included in the UN Climate Convention and
the more detailed UN agreements based on it (see 5.16.6 and 5.16.7).

The court considers the claimed period of six months after this judgment to be reasonable, as the
underlying information is already available according to the State. The State believes that this
information already provides sufficient insight into the (remaining) emission allowance on which the
current policy is based, but the court does not agree with the State.

|. Provisional enforceability

11.59. The State requests the court to declare that the claims Il.a, II.b, II.c, IV, V and VIII are not
provisionally enforceable.304 The State argues that allowing these claims would have far-reaching
consequences in that the ministers concerned would then have to take additional decisions as soon as
possible and enact legislation and regulations aimed at satisfying these claims.

11.60. The claims under IV and V are dismissed.

11.61. In view of the urgency of the climate problem as recognised by the UN and the EU, Greenpeace has
a sufficient interest in its claim to declare the order provisionally enforceable. Because the State has
put forward a reasoned defence against this, the court must weigh Greenpeaces interest in being able
to enforce the judgment, even if an appeal is lodged, against the interest of the State in maintaining
the status quo until the appeal has been decided.305

11.62. The court is of the opinion that the interest of Greenpeace (and the inhabitants of Bonaire) in the
requested provisional enforceability outweighs that of the State in maintaining the existing situation.
After all, in this judgment, the State is only ordered to comply with obligations it had already
undertaken. Compliance with this order can be achieved in part by (effectively) implementing already
applicable rules and policies and by carrying out ongoing or planned projects.

m. Costs of the proceedings

11.63. As the more unsuccessful party, the State must pay the costs of these proceedings, plus any
additional costs. Greenpeaces costs in these proceedings are assessed at:



- summons costs 112.37

- court fee 688.00

- attorney-at-laws fee 2,763.00 (4.5 points x 614.00)

- additional costs 178.00 (plus increase for service)
Total 3,741.37

11.64. The claimed statutory interest on the legal costs is awarded as stated in the decision.

12 The decision

The court

12.1. rules that the State has acted and continues to act in violation of the fundamental rights of the
inhabitants of Bonaire under Article 8 of the ECHR and is therefore acting unlawfully by continuing to

a. pursue a climate policy that does not make an equitable contribution to the measures that must be
taken worldwide to limit global warming to a maximum of 1.5 °C above pre-industrial levels by the
end of this century;

b. fail to take timely and appropriate measures to protect the inhabitants of Bonaire from the effects
of climate change and failing to adequately inform them about the consequences and involve them
in decision-making on measures;

12.2. orders the State, within eighteen months of this judgment, in any case incorporate absolute
emission reduction targets for the entire economy as referred to in Article 4(1) of the Paris Agreement
into national legislation, including intermediate targets and pathways for the reduction of carbon
emissions for the entire period up to 2050, which comply with the agreements made within the UN
context (including the Glasgow Climate Pact and the Sharm-EIl-Sheikh Implementation Plan) and to
provide insight into the (remaining) emission allowance for the Netherlands;

12.3. rules that the State has acted and continues to act in violation of the fundamental rights of the
inhabitants of Bonaire under Article 1 of the Twelfth Protocol to the ECHR and under Article 14 in
conjunction with Article 8 of the ECHR,

that the State has thereby also acted unlawfully, and continues to do so,

by treating the inhabitants of Bonaire differently from the inhabitants of the European Netherlands
when taking adaptation measures, without that different treatment being appropriate, necessary and
proportional;

12.4. orders the State to ensure that the targets306set out in the United Arab Emirates Framework for
Global Climate Resilience for the drafting and implementation of a national adaptation plan that also
covers Bonaire are achieved on time, i.e. by 2030;

12.5. orders the State to pay the legal costs of 3,741.37, payable within fourteen days of notification, plus
92.00 plus the costs of service if the State fails to comply with the orders in time and the judgment is
subsequently served;

12.6. orders the State to pay the statutory interest referred to in Article 6:119 of the Dutch Civil Code on
the legal costs if these are not paid within fourteen days of notification;

12.7. declares this judgment provisionally enforceable, except for the decisions under 12.1 and 12.3;

12.8. rejects all other claims.



This judgment was rendered by J.L.M. Luiten, P. Dondorp and C.J-A. Seinen and pronounced in open
court on 28 January 2026.
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1 The Kingdom currently consists of four countries: the Netherlands, Aruba, Curagao and Sint Maarten.

2 Viz. in 1990 (AR1 of FAR), in 1992 (Climate Change 1992: The Supplementary Report to the IPCC
Scientific Assessment, which formed the basis for the United Nations Framework Convention on Climate
Change (hereafter: UNFCCC) of 1992, and further in 1995 (AR2), 2001 (AR3), 2007 (AR4), 2014 (AR5)
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